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2  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Aug  23  1937  Moncure 
Burke,  Clerk 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

i 

Pittsburgh  Radio  Supply  House  (WJAS)  Pittsburgh, 

Pennsylvania  Appellant, 

v. 

Federal  Communications  Commission,  Appkllee. 

A.  Notice  of  Appeal 

I 

Appellant,  Pittsburgh  Radio  Supply  House,  a  Pennsyl¬ 
vania  corporation,  says  that  it  is  aggrieved  by  a  decision  of 
the  Federal  Communications  Commission  renderbd  July  6, 
1937,  effective  August  3,  1937,  granting  an  application  for 
construction  permit  to  The  WATR  Company,  Incorporated, 
(WATR),  Waterburv,  Connecticut,  to  make  changes  in 
transmitter;  install  directional  antenna;  move  transmitter 
locally  in  Waterbury;  change  frequency  from  1190  to  1290 
kilocycles;  increase  power  from  100  watts  to  250  watts  and 
change  hours  of  operation  from  limited  to  unlimited. 

Wherefore  appellant  gives  notice  of  its  appeal  and  as¬ 
signs  in  support  the  reasons  hereinafter  given. 

PITTSBURGH  RADIO  SUPPLY  HOUSE 

I 


By:  GEORGE  O.  SUTTON 
ASHLEY  L.  HAWKEN 
JAMES  L.  PROFFITT 


Its  Attorneys 


By  ASHLEY  L.  HAWKEN 

August  23,  1937 

j 

3  B.  Reasons  for  Appeal 

1.  The  action  of  the  appellee  in  granting  the  application 
of  The  WATR  Company,  Incorporated,  (WATR),  Water- 
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bury,  Connecticut,  for  construction  permit  to  make  changes 
in  transmitter;  install  directional  antenna;  move  transmit¬ 
ter  locally  in  Waterbury;  change  frequency  from  1190  to 
1290  kilocycles;  increase  power  from  100  watts  to  250  watts 
and  change  hours  of  operation  from  limited  to  unlimited, 
is  arbitrary,  capricious,  and  erroneous  in  law. 

2.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  announced  and 
made  public  on  the  afternoon  of  July  6,  1937,  is  void  and 
unlawful,  in  that  the  Commission  exceeded  the  statutory 
authority  conferred  upon  it  by  law. 

3.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  erroneous, 
arbitrary  and  capricious  in  that  the  Commission  failed  to 
give  any  consideration  whatsoever  to  uncontradicted  evi¬ 
dence  adduced  at  the  hearing  regarding,  inter  alia,  ques¬ 
tions  of  interference. 

4.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  erroneous, 
arbitrary  and  capricious  in  that  the  Commission  granted 
the  same  before  it  had  heard  or  considered  the  merits  of  a 
conflicting  application  of  the  herein  appellant,  filed  with 
the  Commission  prior  to  the  date  of  the  filing  of  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated. 

5.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  erroneous 
and  inconsistent  with  precedents  established  by  decisions  of 
the  Commission  in  previous  cases. 

6.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  erroneous  in 
that  the  Commission  failed  to  give  the  proper  weight  to  evi¬ 
dence  adduced  at  the  hearing  regarding,  inter  alia,  ques¬ 
tions  of  interference. 

7.  The  action  of  the  Commission  in  granting  the  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  erroneous  in 
that  the  decision  is  based  upon  erroneous  conclusions  and 
improper  construction  of  the  evidence  adduced  at  the 

hearing. 

4  8.  The  action  of  the  Commission  in  granting  the 

application  of  The  WATR  Company,  Incorporated, 
is  erroneous  in  that  the  Commission  announced  its  decision 
without  rendering  an  opinion,  which  opinion  or  Statement 
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of  Facts  and  Grounds  for  Decision  was  released  at  a  sub¬ 
sequent  date. 

9.  The  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated,  is  arbitrary, 
erroneous  and  capricious  in  that  the  Commission!  failed  to 
give  proper  consideration  to  material  evidence  adduced  at 
the  hearing. 

10.  The  action  of  the  Commission  in  granting  thb  applica¬ 
tion  of  The  WATR  Company,  Incorporated,  is  arbitrary 
and  capricious  in  that  such  an  allocation  of  this  frequency 
will  not  serve  public  interest,  convenience  and  necessity. 

11.  The  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated,  is  arbitrary, 
erroneous  and  capricious,  in  that  the  decision  is  not  in  accor¬ 
dance  with  the  weight  of  the  testimony  adduced  at  the 
hearing. 

12.  The  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated,  is  arbitrary, 
erroneous  and  capricious  in  that  the  Commission  an¬ 
nounced  and  made  public  its  decision  on  July  6,  1937,  deny¬ 
ing  the  said  application ;  and  later  in  the  day  of  the  afore¬ 
said  date  of  July  6,  1937,  announced  and  made  !  public  its 
decision  granting  the  said  application,  no  new  or  Additional 
evidence  having  been  adduced  subsequent  to  the  time  the 
application  was  denied. 

13.  The  action  of  the  Commission  in  granting  the  appli¬ 

cation  of  The  WATR  Company,  Incorporated,  is  erroneous, 
in  law,  arbitrary  and  capricious,  in  that  this  appellant,  the 
licensee  of  Radio  Broadcast  Station  WJAS,  operating  at 
Pittsburgh,  Pennsylvania,  unlimited  time,  on  the!  1290  kilo¬ 
cycles  frequency,  with  5000  watts  power  day  and  1000  watts 
power  night,  is  thereby  deprived  of  its  lawful  riglft  of  a  full, 
complete  and  fair  hearing  upon  the  merits  of  ij;s  applica¬ 
tion  for  increase  in  nighttime  power  to  5000  watt^,  which  is 
now  pending  before  the  Commission  and  which  was  pend¬ 
ing  before  the  Commission  prior  to  the  time  of  t}ie  filing  of 
The  WATR  Company  Incorporated,  application^  and  upon 
which  a  hearing  has  not  yet  been  afforded  by  the  Commis¬ 
sion.  | 

5  14.  The  Commission,  in  granting  the  application 

of  The  WATR  Company,  Incorporated,  without  first 
having  afforded  the  herein  appellant  the  opportunity  of 
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being  heard  in  connection  with  its  said  pending  applica¬ 
tion,  arbitrarily  prejudged  the  testimony  which  the  herein 
appellant  would  have  adduced  in  support  of  its  said  pend¬ 
ing  application. 

15.  The  Commission,  in  granting  the  said  WATE  appli¬ 
cation,  carpriciously  placed  an  obstacle  in  the  path  of  the 
said  WJAS  application,  which  did  not  exist  at  the  time  the 
said  WJAS  application  was  filed  with  the  Commission. 

6  C.  Review  Requested 

W'herefore  appellant  prays  an  order  of  this  Court  re¬ 
versing.  the  order  of  the  Federal  Communications  Commis¬ 
sion,  setting  aside  the  grant  of  a  construction  permit  to  The 
WATE  Company,  Incorporated,  (WATE),  to  make  changes 
in  transmitter;  install  directional  antenna;  move  transmit¬ 
ter  locally  in  Waterbury;  change  frequency  from  1190  to 
1290  kilocycles ;  increase  power  from  100  watts  to  250  watts 
and  change  hours  of  operation  from  limited  to  unlimited; 
and  denying  the  application  therefor. 

i  PITTSBUEGH  EADIO  SUPPLY  HOUSE 

By:  GEOEGE  O.  SUTTON 
ASHLEY  L.  HAWKEN 
JAMES  L.  PEOFFITT 
Its  Attorneys 

i  By  ASHLEY  L.  HAWKEN 

7  D.  V erification 

City  of  Washington 

District  of  Columbia ,  ss: 

Ashley  L.  Hawken,  being  first  duly  sworn  according  to 
law,  deposes  and  says  that  he  is  one  of  the  attorneys  for 
Pittsburgh  Eadio  Supply  House,  appellant  in  the  above- 
entitled  cause;  that  he  has  read  this  notice  of  appeal  and 
knows  the  contents  thereof ;  that  the  statements  therein  con¬ 
tained  are  true. 

ASHLEY  L.  HAWKEN 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  District  of  Columbia,  this  23  day  of  August, 
1937. 

THOMAS  DUEANT 
(Seal)  Notary  Public 

My  Commission  Expires  Aug.  16,  1942 
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8  E.  Notice  I 

To :  | 

Federal  Communications  Commission, 

Washington,  D.  C. 

The  Federal  Communications  Commission  w|ill  please 
take  notice  that  the  foregoing  Notice  of  Appeal  and  of  the 
Reasons  therefor  are  being  filed  forthwith  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  pur¬ 
suant  to  the  provisions  of  the  Communications  Act  of  1934 
as  amended. 

ASHLEY  L.  HAWKEN 

| 

I 

F.  Acknowledgment  of  Service  ! 

Service  of  a  true  copy  of  the  foregoing  notice  and  state¬ 
ment  is  acknowledged  this  23  day  of  August,  1937. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By :  T  J  SLOWIE 
Secretary 

| 

9  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Aug  23  1937  Moncure 

Burke,  Clerk 

i 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

No.  7025  j 

Intermountain  Broadcasting  Corporation,  Appellant , 

\ 

v. 

Federal  Communications  Commission,  Appellee, 
Notice  of  Appeal  and  Statement  of  the  Reasons  Therefor 

Notice  of  Appeal 

Intermountain  Broadcasting  Corporation,  a  Utah  cor¬ 
poration,  gives  notice  that  it  appeals  to  this  Court  under 
the  provisions  of  Sections  402(b)  and  402(c)  of  the  Com¬ 
munications  Act  of  1934,  from  that  one  of  two  inconsistent 
decisions  of  the  Federal  Communications  commission  ren¬ 
dered  July  6,  1937,  which  granted  an  application  of  The 
WATR  Company,  Inc.,  to  change  its  frequency  from  1190 


6 


PITTSBURGH  RADIO  SUPPLY  HOUSE  VS. 


kc.  to  1290  kc.,  to  increase  its  power  and  to  increase  its  oper¬ 
ation  from  part  time  to  unlimited  time  at  the  new  frequency. 
The  appellant  now  occupies  the  1290-kc.  frequency  to  which 
The  WATR  Company,  Inc.,  has  been  assigned  by  the  deci¬ 
sion  complained  of  and  alleges  that  the  transfer  of  The 
WATR  Company,  Inc.,  to  the  frequency  of  the  appellant 
may  cause  interference  with  appellant’s  service  and  will 
interfere  with  the  logical  development  of  the  1290-kc.  fre¬ 
quency  in  the  allocation  plan  of  the  Federal  Communica¬ 
tions  commission. 

10  Statement  of  the  Reasons  for  Appeal 

1.  The  Communications  Act  of  1934  does  not  delegate  to 
the  Federal  Communications  commission  or  to  any  division 
thereof  the  power  to  make  legislative  enactments ;  any  such 
grant  vTould  have  been  contrary  to  the  limitations  of  the 
Constitution  of  the  United  States  of  America. 

2.  Any  findings  made  by  the  commission  or  any  division 
thereof  must  relate  solely  to  whether  or  not  public  interest, 
convenience  or  necessity  will  be  served  as  a  result  of  facts 
specifically  found  by  the  commission  or  division. 

3.  Upon  the  making  of  the  finding  with  regard  to  any 
application  the  power  of  the  commission  or  division  is  ex¬ 
hausted  and  there  attach  as  a  result  of  such  findings  the 
rights  and  liabilities  established  by  the  Congress  in  the 
Communications  Act  of  1934. 

4.  Upon  a  consideration  of  the  evidence  presented  in  the 
regular  course,  the  Broadcast  division  with  regard  to  the 
application  of  The  WATR  Company,  Inc.,  described  above, 
made  findings  that  public  interest,  convenience  and  neces¬ 
sity  would  not  be  served  by  the  granting  of  the  appplica- 
tion,  such  findings  being  examplified  by  its  decision  and 
order  made  public  and  reported  in  mimeograph  21983,  dated 
July  6, 1937,  as  follows : 

“Ex.  Rep.  The  WATR  Denied  CP  to  make  changes 

1-379  Company,  Inc.  in  transmitter;  install  direc- 

WATR  Waterbury,  tional  antenna;  move  trans- 

Conn.  mitter  locally  in  Waterbury ; 

change  freq.  from  1190  to 
1290  kc;  increase  power 
from  100  watts  to  250  watts 
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and  change  hours!  of  opera¬ 
tion  from  limited!  to  Unltd. 
Examiner  M.  YS\.  Dalberg 
reversed.  Order!  effective 
Sept.  21/37.” 

| 

11  5.  Thereafter  and  without  any  change  in  the 

factual  situation  and  without  any  new  or  i  additional 
evidence,  the  Broadcast  division  attempted  to  i  make  an¬ 
other  and  different  finding,  reported  by  its  mimeograph 
21992,  published  on  the  afternoon  of  July  6, 1937,  ns  follows : 

u  Application  Reconsidered  and  Granted 

“Ex.  Rep.  The  W  A  T  R  Granted  CP  jto  make 

1-379  Company,  Inc.  changes  in  transmitter ;  in- 

WATR  Waterbury,  stall  directional |  antenna; 

Conn.  move  transmitter  locally  in 

Waterbury;  change  freq. 
from  1190  to  12^0  kc. ;  in¬ 
crease  power  £rom  100 
watts  to  250  yratts  and 
change  hours  of!  operation 
from  limited  to  tJnltd.  Ex¬ 
aminer  M.  H.  Dalberg  sus¬ 
tained.  Order j  effective 
August  3,  1937. 


6.  The  commission  having  exhausted  its  Ifact-finding 
power  and  the  denial  of  the  application  having  become  a 
legislative  act  of  Congress  pursuant  to  the  provisions  of  the 
Communications  Act  of  1934,  and  there  having  b£en  no  new 
evidence  and  no  change  of  circumstances,  the  purported  ac¬ 
tion  of  the  Broadcast  division  at  its  afternoon  jsession  at¬ 


tempting  to  grant  the  application  of  WATR  wa|s  void,  un¬ 
lawful  and  beyond  the  jurisdiction  of  the  commission. 

7.  The  order  of  the  Broadcast  division  now  <pomplained 
of  was  erroneous  in  law  in  that  it  was  made  wtithout  any 
legal  findings  that  the  public  interest,  convenience  or  neces¬ 
sity  would  be  served  by  the  granting  of  the  application,  and 
hence  the  order  was  beyond  the  jurisdiction  of  the  commis¬ 
sion  and  void. 

8.  Application  having  been  made  to  the  full  commission 
sitting  en  lane  on  August  12,  1937,  for  rehearing  in  this 
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matter  as  provided  for  by  Sections  5(c)  and  405  of  the 
Communications  Act  of  1934,  said  commission  erred  in 
denying  rehearing  on  August  20,  1937. 

12  Relief  Requested 

Wherefore  the  appellant  prays  that  the  Court  enter  its 
order  reversing  and  setting  aside  the  action  of  the  commis¬ 
sion  granting  the  application  of  The  WATR  Company,  Inc., 
and  holding  such  action  to  be  void  and  declaring  effective 
the  original  action  denying  the  application  described. 

INTERMOUNTAIN  BROADCASTING  CORPORATION 

By  PAUL  M  SEGAL 
GEORGE  S.  SMITH 

!  HARRY  P.  WARNER 

Its  Attorneys 

13  Proof  of  Service 

I  acknowledge  receipt  of  a  true  copy  of  the  foregoing 
notice  of  appeal  and  statement  of  the  reasons  therefor  this 
23d  day  of  August,  1937. 

By :  T  J  SLOWIE 

Secretary 

FEDERAL  COMMUNICATIONS  COMMISSION 

15  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Aug  23  1937  Moncure 
Burke,  Clerk 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

No.  7027 

Head  of  the  Lakes  Broadcasting  Company,  Duluth,  Minne¬ 
sota,  Appellant 

v. 

Federal  Communications  Commission,  Appellee. 

Notice  of  Appeal 

Appellant,  Head  of  the  Lakes  Broadcasting  Company,  a 
Wisconsin  corporation,  says  that  it  is  aggrieved  by  a  deci- 


9 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL. 


sion  of  the  Federal  Communications  Commission  rendered 
July  6,  1937,  effective  August  3,  1937,  granting  an  applica¬ 
tion  for  construction  permit  to  The  WATR  Company,  In¬ 
corporated,  (WATR),  Waterbury,  Connecticut,  to  make 
changes  in  transmitter;  install  directional  antenna;  move 
transmitter  locally  in  Waterbury;  change  frequency  from 
1190  to  1290  kilocycles;  increase  power  from  100  watts  to 
250  watts  and  change  hours  of  operation  from  linfited  to  un¬ 
limited.  | 

Wherefore  appellant  gives  notice  of  its  appbal  and  as¬ 
signs  in  support  the  reasons  hereinafter  given.  ! 

HEAD  OF  THE  LAKES  BROADCASTING  CO. 

By  ARTHUR  W  SCHARFELD 
PHILIP  G  LOUCKS 
Its  Attorneys. 

August  23,  1937. 


16  Reasons  for  Appeal 

1.  Appellant,  Head  of  the  Lakes  Broadcasting  Company, 
is  the  licensee  of  Station  WEBC  which  operates  on  the 
frequency  1290  kilocycles  with  1  kilowatt  power  nights,  5 
kilowatts  L.  S.  at  Duluth,  Minnesota.  It  has  pending  be¬ 
fore  the  Federal  Communications  Commission  an  applica¬ 
tion  requesting  an  increase  in  its  nighttime  operating  power 
from  1  kilowatt  to  5  kilowatts  and  appeared  as  a  respon¬ 
dent  at  the  hearing  in  opposition  to  the  application  of 
WATR  Company  for  authority  to  operate  Stajtion  WATR 
on  the  frequency  1290  kilocycles  with  250  watts  power  at 
Waterbury,  Connecticut. 

2.  The  Commission  erred  in  granting  the  application  of 
WATR  Company  to  operate  on  1290  kilocycles  in  that  it 
deprives  appellant  of  a  fair  hearing  to  which  it  is  entitled 
under  the  Communications  Act  of  1934  on  its  pending  appli¬ 
cation  for  5  kilowatts  night  power. 

3.  The  Commission  erred  as  a  matter  of  la\^  in  granting 
the  said  application  of  The  WATR  Company  prior  to  af¬ 
fording  appellant  an  opportunity  for  hearing  on  its  pend¬ 
ing  application  for  5  kilowatts  power  which  was  filed  with 
the  Commission  prior  to  the  filing  <5f  the  W^TR  applica¬ 
tion. 


4.  The  Commission’s  decision  is  erroneous  in  law  in  that 


it  places  an  obstacle  in  the  way  of  a  grant  df  appellant’s 
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application  for  5  kilowatts  night  power  and  will  tend  to  de¬ 
prive  appellant  of  a  fair  and  proper  hearing  on  said  appli¬ 
cation  when  an  opportunity  for  a  hearing  is  accorded. 

5.  The  decision  of  the  Commission  is  erroneous  in  that  it 
is  inconsistent  with  and  directly  contrary  to  its  prior  pub¬ 
lished  decisions  establishing  the  allocation  principles  and 
policies  under  which  regional  broadcasting  stations  are  au¬ 
thorized  to  render  service. 

6.  The  decision  of  the  Commission  rendered  and 
17  made  public  on  the  afternoon  of  July  6,  1937  was 
void  and  without  legal  effect  in  that  it  attempts  to 
reverse  a  prior  decision  of  the  Commission  by  which  the 
rights  of  the  parties  had  been  established,  and  without 
having  before  it  any  new  evidence  or  change  of  circum¬ 
stance  of  which  appellant  was  notified  and  accorded  an  op¬ 
portunity  for  hearing. 

7.  The  Commission  erred  as  a  matter  of  law  in  conclud¬ 
ing  that  public  interest,  convenience  and  necessity  would  be 
served  by  the  granting  of  the  application  of  The  WATR 
Company  and  in  failing  to  conclude  that  public  interest,  con¬ 
venience  and  necessity  would  be  served  by  denial  of  the 
application. 

WHEREFORE,  appellant  prays  for  judgment  of  this 
Honorable  Court  reversing  the  decision  of  the  Federal  Com¬ 
munications  Commission  and  granting  such  further  relief 
as  to  the  Court  may  seem  just  and  proper. 

HEAD  OF  THE  LAKES  BROADCASTING  CO. 

(Licensee  of  Station  WEBC) 

By  ARTHUR  W  SCHARFELD 
PHILIP  G  LOUCKS 
Its  Attorneys. 

Notice 

To  Federal  Communications  Commission, 

Washington,  D.  C. 

Please  take  notice  that  the  foregoing  “  Notice  of  Appeal 
and  Statement  of  Reasons  Therefor  ■’  will  be  filed  forthwith 
in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia. 


ARTHUR  W  SCHARFELD 
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18  Acknowledgment  of  Service 

j 

Service  of  a  true  copy  of  the  foregoing  “Notice! of  Appeal 
and  Statement  of  Reasons  Therefor”  is  acknowledged  this 
23  day  of  August,  1937. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By :  T  J  SLOWIE  j 

19a  Original  j 

i 

In  the  United  States  Court  of  Appeals  foi^  the 
District  of  Columbia 

! 

No.  7024  ! 

Pittsburgh  Radio  Supply  House  (WJAS),  Appellant, 

v. 

Federal  Communications  Commission,  Appellee, 

i 

No.  7025 

Intermountain  Broadcasting  Corporation  (KDYL), 

Appellant, 

i 

v. 

I 

Federal  Communications  Commission,  Appellee. 

i 

No.  7027 

Head  of  The  Lakes  Broadcasting  Company  (WEBC), 

Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 
Notice  of  Intention  to  Intervene 

\ 

Comes  now  The  WATR  Company,  Incorporated,  of 
Waterbury,  Connecticut,  a  corporation,  by  its  |  attorneys, 
Horace  L.  Lohnes  and  H.  L.  McCormick,  and  g^ives  notice 
of  its  intention  to  intervene  in  each  of  the  abcive-entitled 
causes  for  the  reasons  set  forth  below. 
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19b  Statement  of  the  Nature  of  the  Interests  of  the 
W ATR  Company,  Incorporated,  a  Cor¬ 
poration 


On  June  16th,  1936,  The  WATR  Company,  Incorporated, 
a  corporation,  filed  with  the  Federal  Communications  Com¬ 
mission  an  application  for  authority  to  install  a  directional 
antenna,  to  change  its  frequency  from  1190  kilocycles  to 
1290  kilocycles,  to  increase  its  power  from  100  to  250  watts, 
and  to  change  its  hours  of  operation  from  limited  to  unlim¬ 
ited  time. 


At  the  present  time,  two  of  the  above-described  appel¬ 
lants,  namely  WJAS  and  WEBC,  are  operating  on  the  fre¬ 
quency  of  1290  kilocycles  with  unlimited  hours  of  operation 
and  with  a  power  of  5000  watts  daytime  and  1000  watts 
nighttime.  Station  KDYL  at  present  is  operating  on  the 
same  frequency  with  the  power  of  1000  watts,  day  and 
night,  unlimited  time.  Under  Rule  120  of  the  Rules  of 
Practice  of  the  Federal  Communications  Commission,  all 
three  of  appellants’  stations  are  designated  as  regional  sta¬ 
tions  and  under  the  same  Rule,  which  is  binding  upon  the 
Commission  and  these  appellants,  it  is  provided  that  none 
of  these  stations  can  have  a  greater  nighttime  operating 
power  than  1000  watts. 

The  Pittsburgh  Radio  Supply  House,  (Station  WJAS), 
Pittsburgh,  Pennsylvania,  protested  the  grant  of  our  appli¬ 
cation  without  a  hearing  and  the  application  was  designated 
for  hearing  on  January  18th,  1937,  before  an  Examiner  of 
the  Commission.  The  hearing  was  duly  held  on  January 
29,  1937,  and  on  March  20th,  1937,  the  Examiner  submitted 
his  report,  recommending  that  the  application  of  the  inter¬ 
vener  be  granted.  Thereafter  WJAS  filed  exceptions  to 
the  examiner’s  report  and  participated  in  oral  argument 
before  the  Commission.  WJAS  also  joined  in  a  petition 
for  rehearing  which  was  filed  after  the  decision  of  the  Com¬ 
mission. 

19c  Head  of  The  Lakes  Broadcasting  Company,  (Sta- 
1  tion  WEBC),  Duluth,  Minnesota,  did  not  file  any 
exception  to  the  Examiner’s  Report  though  it  did  request 
oral  argument.  However,  when  the  case  was  called  for 
hearing  before  the  Commission,  WEBC  did  not  participate 
in  the  oral  argument.  It  did,  however,  join  in  the  above- 
mentioned  petition  for  rehearing. 
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Intermountain  Broadcasting*  Corporation,  (Station 
KDYL),  did  not  tile  any  exceptions  to  the  Exanfiner’s  Re¬ 
port  and  did  not  participate  in  oral  argument  before  the 
Commission.  It  also,  however,  joined  in  the  4k°ve“men~ 
tioned  petition  for  rehearing.  j 

The  Commission,  after  a  full  and  lengthy  consideration 
of  all  of  the  evidence  in  the  case,  concluded  that  the  grant¬ 
ing  of  intervener’s  application  would  not  cause  interference 
to  any  of  the  appellants  herein  but  that  the  only  station 
which  would  suffer  interference  as  a  result  of  the  grant  of 
our  application  would  be  our  own  station.  As  i  result  of 
our  application,  intervener  has  been  granted  authority  to 
increase  its  power  from  100  watts  to  250  waits  and  to 
change  its  hours  of  operation  from  limited  time  to  unlim¬ 
ited  time.  In  order  to  effect  these  changes,  it  jvas  neces¬ 
sary  for  intervener  to  change  its  frequency  froin  1190  kilo¬ 


cycles  to  1290  kilocycles. 

The  Commission  in  reaching  its  findings  has  fpund  from 
the  evidence  in  the  case  that  there  is  a  need  for  additional 
service  in  Waterbury,  Connecticut,  which  is  not  adequately 
served  by  any  other  stations  at  the  present  tirqe.  It  has 
also  found  that  the  intervener  is  legally,  technically  and  ' 
otherwise  qualified  to  operate  the  proposed  racjiio  station 
in  that  community.  It  has  also  found  that  the  intervener 
possesses  the  necessary  financial  assets  to  construct  and 
operate  the  station  and  it  has  also  found  that  none  of  the 
appellants  will  be  adversely  affected  by  the  granting  of  our 
application. 

19d  The  intervener  specifically  denies  each  and  every 
assignment  of  error  set  forth  in  the  reasons  for  ap¬ 
peal  filed  herein  by  each  of  the  appellants  and  shows  to  the 
court  that  the  decision  of  the  Commission  was  hmply  sup¬ 
ported  by  the  evidence  in  the  case  and  that  the  granting  of 
intervener’s  application  was  in  the  public  interest,  conve¬ 
nience,  and  necessity,  and  the  same  public  interest,  conve¬ 
nience,  and  necessity  will  best  be  served  by  the  Court’s  ac¬ 
tion  sustaining  the  Commission  and  dismissing  each  of  the 
above  appeals  with  costs  to  the  appellants. 

Respectfully  submitted, 

THE  WATR  COMPANY,  INCORPORATED, 
By  H.  L.  McCORMICK 
Its  Attorney . 


September  21,  1937. 
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Affidavit  of  Verification 

District  of  Columbia ,  ss: 

H.  L.  McCormick,  being  first  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  of  record  for  The 
WATR  Company,  Incorporated;  that  he  is  thoroughly 
familiar  wfith  all  of  the  facts  involved  in  this  Appeal;  that 
he  has  read  the  foregoing  “Notice  of  Intention  to  Inter¬ 
vene  and  Statement  of  the  Nature  of  the  Interests  of  The 
WATR  Company,  Incorporated,  a  corporation,’ ’  and  that 
the  statements  therein  contained  are  true  to  the  best  of  his 
knowledge,  information  and  belief. 

H  L  McCORMICK 

Subscribed  and  sworn  to  before  me  this  21st  day  of  Sep¬ 
tember,  1937. 

DORIS  M.  CLAXTON 
(Seal)  Notary  Public 

19e  Affidavit  of  Service 

District  of  Columbia ,  ss: 

Maurice  M.  Jansky,  being  first  duly  sworn,  deposes  and 
says  that  at  the  direction  of  H.  L.  McCormick,  attorney  for 
The  WATR  Company,  Incorporated,  intervener  in  the 
above-entitled  cause,  he  did  on  September  21,  1937  serve  a 
copy  of  the  foregoing  “Notice  of  Intention  to  Intervene  and 
Statement  of  the  Nature  of  the  Interests  of  The  WATR 
Company,  Incorporated,  a  corporation”  upon  the  appel¬ 
lant,  Pittsburgh  Radio  Supply  House  (Station  WJAS)  by 
leaving  a  copy  of  the  same  at  the  office  of  Messrs.  George  0. 
Sutton  and  Ashley  L.  Hawken,  attorneys  for  said  appellant ; 
that  he  also  served  on  the  same  date  a  copy  of  the  same  doc¬ 
ument  upon  appellant,  Intermountain  Broadcasting  Cor¬ 
poration  (Station  KDYL)  by  leaving  a  copy  of  the  same  at 
the  office  of  Messrs.  Paul  M.  Segal  and  George  S.  Smith,  at¬ 
torneys  for  said  appellant ;  that  he  also  served  on  the  same 
date  a  copy  of  the  same  document  upon  Head  of  the  Lakes 
Broadcasting  Company  (Station  WEBC)  by  leaving  a  copy 
of  the  same  at  the  office  of  Messrs.  Arthur  W.  Scharfeld 
and  Philip  G.  Loucks,  attorneys  for  said  appellant;  that  he 
also  served  on  the  same  date  a  copy  of  the  same  document 
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upon  the  Federal  Communications  Commission  by  leaving 
a  copy  of  the  same  with  the  Secretary  of  the  Federal  Com¬ 
munications  Commission. 

MAURICE  M.  JANSKY 

Subscribed  and  sworn  to  before  me  this  21st  day  of  Sep¬ 
tember,  1937. 

DORIS  M.  CLAXTONj 
(Seal)  Notary  Public.  \ 

HORACE  L.  LOHNES,  ! 

H.  L.  McCORMICK,  j 

Munsey  Building, 

Washington,  D.  C.  j 

Attorneys  for  The  WATR  Company,  Incorporated, 
a  corporation,  Intervener. 

22  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Sep  20  1937  j  Moncure 
Burke  Clerk 

Nos.  7024  7025  7027  i 

I 

In  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia 

i 

Pittsburgh  Radio  Supply  House  (WJAS),  InTer-Moun- 
tain  Broadcasting  Corporation,  and  Heap  of  the 
Lakes  Broadcasting  Company,  Appellants 

v. 

Federal  Communications  Commission  | 

Federal  Communications  Commission’s  Statement  List¬ 
ing  Interested  Parties. 

FEDERAL  COMMUNICATIONS  COMMISSION 

HAMPSON  GARY,  i 
General  Counsel. 
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22a  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7024 

Pittsburgh  Radio  Supply  House  (WJAS),  Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 

No.  7025 

Intermountain  Broadcasting  Corporation 

Appellant , 


v. 

Federal  Communications  Commission,  Appellee. 

No.  7027 

Head  of  the  Lakes  Broadcasting  Company 

Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 

Federal  Communications  Coyyimission’s  corrected  State¬ 
ment  Listing  Interested  Parties. 

In  compliance  with  the  provisions  of  section  402(c)  of  the 
Communications  Act  of  1934,  the  Federal  Communications 
Commission  lists  herewith  a  corrected  statement  of  all  per¬ 
sons,  firms,  or  corporations  to  whom  it  has  mailed  or  other¬ 
wise  delivered  a  copy  of  the  Notice  of  Appeal  filed  in  each 
of  the  above-named  causes: 

Call  Letters 
WATR 


WJAS 

22b 


Licensee 

The  WATR  Company,  Inc., 
c/o  Homer  L.  McCormick,  Atty., 
Munsey  Bldg., 

Washington,  D.  C. 

Pittsburgh  Radio  Supply  House, 

1406  Chamber  of  Commerce  Building, 
411  Seventh  Avenue, 

Pittsburgh,  Pennsylvania. 


i 

i 
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KDYL  Intermountain  Broadcasting  Corporation, 

Ezra  Thompson  Building, 

143  S.  Main  Street, 

Salt  Lake  City,  Utah.  : 

WEBC  Head  of  the  Lakes  Broadcasting  bompany, 

Spaulding  Hotel, 

5th  Avenue  West  and  Superior  Street, 
Duluth,  Minnesota. 

WTNJ  Radio  Station  WTNJ 

Hildebrecht  Hotel, 

27  State  Street, 

Trenton,  New  Jersey. 

WORC  Alfred  Frank  Kleindienst, 

65  Elm  Street,  | 

Worchester,  Massachusetts. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  T  J  SLOWIE  ! 

Secretary. 

\ 

23  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7024  j 

i 

Pittsburgh  Radio  Supply  House  (WJAS),  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 

No.  7025  | 

Intermountain  Broadcasting  Corporation 

Appellant ,  j 

v. 

Federal  Communications  Commission,  Appellee. 

No.  7027 

Head  of  The  Lakes  Broadcasting  Company 

Appellant ,  j 

i 

v 

* 

i 

Federal  Communications  Commission,  Appellee. 
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Statement  in  Writing  of  the  Facts  and  Grounds  for  the  De¬ 
cision  of  the  Federal  Communications  Commission  as 
Found  and  Given  by  it,  Order  of  the  Federal  Commu¬ 
nications  Commission  and  Record  Before  it  in  the  Mat¬ 
ter  of  the  Application  of  the  WATR  Company,  Inc., 
for  Construction  Permit. 

Now  comes  the  Federal  Communications  Commission, 
pursuant  to  Section  402(c)  of  the  Communications  Act  of 
1934,  and  files  this,  its  Statement  in  Writing  of  the  Facts 
and  Grounds  for  the  Decision  as  Found  and  Given  by  it, 
its  Order,  and  the  Record  before  it  in  the  matters  com¬ 
plained  of  in  the  above-entitled  appeals  arising  out  of  the 
application  of  The  WATR  Company,  Inc.,  for  construction 
permit. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  T  J  SLOWIE 

Secretary. 

28  “It  was  stipulated  by  counsel  for  all  parties  here¬ 
to  that  the  operating  asasignment  of  Station  WJAS 
(Pittsburgh  Radio  Supply  House)  at  the  time  of  the  filing 
of  intervener’s  application,  and  this  appeal  was  1290  kc, 
1  kw  night,  and  5  kw  dav,  unlimited  time.” 

34  *  File  No.  B2-ML-303 

Call  letters  WJAS 

United  States  of  America 
Federal  Communications  Commission 

Application  for  Modification  of  Radio  Broadcast  Station 
License 

(Submit  in  duplicate  to  Federal  Communications  Com¬ 
mission,  Washington,  D.  C.  Swear  to  one  copy) 

To  the  Federal  Communications  Commission: 

1.  Name  of  applicant  *  Pittsburgh  Radio  Supply  House 

2.  Post-office  address:  State  Pennsylvania  City  Pitts¬ 
burgh  Street  and  number  411  Seventh  Ave. 

3.  Nature  of  modification: 


*Name  must  be  identical  with  that  used  in  existing  license. 
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Terms  of  Present  License 

A.  Frequency  1290  Kcs. 

B.  Power  (1)  night  1000 
(2)  day  5000 

C.  Hours  of  operation  Un¬ 
limited 

D.  Location  of  main  studio 
411  Seventh  Avenue 

E . 


Modification  Requested 

A.  Frequency  1290  Kcs. 

B.  Power  t  (1)  night  5000 
(2)  day  5000  j 

C.  Hours  of  operation  Un¬ 
limited 

D.  Location  of  mhin  studio 
411  Seventh  Avenue 

E . ! . 


4.  State  the  objects  to  be  obtained  by  the  modification  of 
license  for  which  this  application  is  made  More  intense 
coverage  resulting  in  better  service  to  Metropolitan  Area. 

5.  Does  the  application  directly  request  the  Assignment 
of  all  or  any  part  of  the  facilities  (i.e.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations?  No  If  so,  specify  the  station  6r  stations 
and  the  facilities  requested  to  be  withdrawn  therefrom 

6.  The  applicant’s  last  application  for  station  li- 
35  cense  is  to  be  considered  as  part  of  this  application, 
and  the  truth  of  the  statements  therein  contained  is 
hereby  reaffirmed  except  insofar  as  the  contrary  expressly 
appears  in  this  application. 

7.  The  applicant  waives  any  claim  to  the  use  qf  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
station  license  in  accordance  with  this  application. 

Dated  this  4th  day  of  May,  1936 

PITTSBURGH  RADld  SUPPLY 
HOUSE.  | 

Applicant. 

Per  H  J  BRENNEN  j 

Gen.  Manager  and  Secretary  & 
treasurer 

Agent . 

| 

f  If  any  construction  is  contemplated,  application  for  construction  permit 
must  be  filed. 
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State  of  Pennsylvania, 

County  of  Allegheny ,  ss: 

H.  J.  Brennen,  being  first  duly  sworn  upon  his  oath,  [af¬ 
firmed  according  to  law]  deposes  and  says  that  he  is  the 
(agent  of)  Secretary  &  Treasurer  (If  applicant  is  not  an 
individual,  state  relation  of  affiant  to  applicant)  above- 
named  applicant,  and  that  the  facts  stated  in  the  foregoing 
application  and  all  exhibits  attached  thereto  are  true  of  his 
own  knowledge,  except  as  to  such  statements  as  are  therein 
stated  on  information  and  belief,  and  as  to  such  statements 
he  believes  them  to  be  true. 


H  J  BRENNEN 
Affiant. 


Subscribed  and  sworn  to  before  me  this  4th  day  of  May, 
1936 


MARCELLA  MARIE  DEVERSON 
(Seal)  Notary  Public. 

My  commission  expires  on  June  27,  1938 

36  Law  Offices 

Geo.  0.  Sutton 

1030  National  Press  Building 

Washington,  D.  C. 


June  6,  1936 

Mr.  John  B.  Reynolds 
Acting  Secretary 

Federal  Communications  Commission 
Washington,  D.  C. 

Dear  Sir: 


Re:  Pittsburgh  Radio  Supplv  House 
File  No.  B2-ML-303 

In  answer  to  your  letter  of  June  2d,  it  is  the  purpose  of 
the  Pittsburgh  Radio  Supply  House  to  prosecute  its  pending 
application  for  5  kw.  power  day  and  night  on  1290  kc.,  with 
the  belief  that  there  should  be  some  change  made  in  the 
rules  of  the  Commission  so  as  to  provide  for  the  use  of  5 
kw.  power  on  certain  channels  and  in  certain  areas,  in 
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order  to  better  serve  public  interest,  convenience  and  neces¬ 
sity.  | 

Yours  very  truly, 

GEO.  0.  SUTTON  ! 

J.  L.  P. 

GOS  :EH 

j 

Dictated,  but  not  read 

37  June  2[  1936. 

r 

Mr.  Geo.  0.  Sutton, 

1030  National  Press  Bldg.,  ! 

Washington,  D.  C. 

Dear  Sir:  Re:  Pittsburgh  Radio  Supply  House 

File  No.  B2-ML-303 

Reference  is  made  to  the  application  of  your  clieht,  Pitts¬ 
burgh  Radio  Supply  House,  licensee  of  Station  WJAS,  for 
modification  of  license  to  increase  power  from  1  few  night, 
5  kw  day,  to  5  kw,  unlimited  time. 

The  applicant  requests  the  use  of  5  kw  power  on  1290 
kc,  which  is  a  regional  frequency,  and  under  Rulfe  120  the 
maximum  nighttime  power  of  this  frequency  is  fixed  at  1 
kw,  and,  accordingly,  the  request  in  the  application  violates 
the  rule. 

This  matter  is  being  brought  to  your  attention  $o  that  if 
your  client  wishes  to  amend  its  application  it  may  do  so. 
On  the  other  hand,  if  you  wish  to  have  the  application 
prosecuted  in  its  present  form,  you  should  specifically  state 
that  this  is  desired. 

i 

Very  truly  yours, 

JOHN  B.  REYNOLDS| 

Acting  Secretary. 

GMH/ao ’d 
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Extract  from 
Minutes  of  the 

Federal  Communications  Commission 


(Broadcast  Division) 

Minute  #379 
June  20,  1936 
10 :00  A.  M. 


Present:  Commissioners  Sykes,  Chairman,  Case  and  Prall. 
********* 

Applications  Designated  for  Hearing 
********* 

The  Broadcast  Division  designated  the  following  appli¬ 
cation  for  hearing  to  be  heard  before  the  Division  with 
other  5  kw  cases : 

File  No.  Applicant  Call  Letters  Nature  of  Application 

B2-ML-303  Pittsburgh  Radio  Supply  W.JAS  Modification  of  license  to  in- 
House,  crease  power  from  1  kw 

Pittsburgh,  Pa.  night,  5  kw  day,  to  5  kw, 

unlimited  time. 

********* 

JOHN  B.  REYNOLDS, 

Acting  Secretary. 

“It  was  stipulated  by  counsel  for  all  parties  hereto  that 
the  operating  assignment  of  Station  WEBC  (Head  of  the 
Lakes  Broadcasting  Company)  at  the  time  of  the  filing  of 
intervener’s  application,  and  this  appeal  was  1290  kc,  1 
kw  night,  5  kw  day,  unlimited  time.” 

43  File  No.  B4-ML-174 

Call  letters  WEBC 

United  States  of  America 
Federal  Communications  Commission 

Application  for  Modification  of  Radio  Broadcast  Station 

License 

(Submit  in  Duplicate  to  Federal  Communications  Com¬ 
mission,  Washington,  D.  C.  Swear  to  one  copy) 

To  the  Federal  Communications  Commission: 

1.  Name  of  applicant*  Head  of  the  Lakes  Broadcasting 
Company 


*Name  must  be  identical  with  that  used  in  existing  license. 
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2.  Post-office  address:  State  Wisconsin  City  Superior, 
Street  and  number  1225  Tower  Avenue 

3.  Nature  of  modification: 

Terms  of  Present  License 

A.  Frequency  1290  Kcs.  j 

B.  Powder  (1)  night  1  kw  (2)  day  5  kw 

C.  Hours  of  operation  Unlimited 

D.  Location  of  main  studio  1225  Tower  Avenue  ISuperior, 
Wisconsin 

E.  Spalding  Hotel  Duluth,  Minnesota 

i 

Modification  Requested 

l 

A.  Frequency  No  change  Kcs. 

B.  Powerf  (1)  night  5  kw  (2)  day  No  change 

C.  Hours  of  operation  No  change 

D.  Location  of  Main  studio  1225  Tower  Avenue  I  Superior, 
Wisconsin 

E.  Spalding  Hotel  Duluth,  Minnesota. 

State  the  objects  to  be  obtained  by  the  modification  of 
license  for  which  this  application  is  made  To  afford  all 
listeners  improved  service  throughout  the  area  in  which 
there  exists  no  Heterodyne  interference.  Background  noise, 
due  to  inductive  causes,  will  be  eliminated,  and  greater 
fidelity  possible.  Secondary  service  will  also  be  improved 
a  good  percentage  of  the  year. 

5.  Does  the  application  directly  request  the  assignment 
of  all  or  any  part  of  the  facilities  (i.e.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any; other  sta¬ 
tion  or  stations?  No  If  so,  specify  the  station  or  stations 
and  the  facilities  requested  to  be  withdrawn  there- 
44  from - 

6.  The  applicant’s  last  application  f<jr  station 
license  is  to  be  considered  as  part  of  this  application,  and 
the  truth  of  the  statements  therein  contained  is  hereby  re¬ 
affirmed  except  insofar  as  the  contrary  expressly  appears 
in  this  application. 

7.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
_ 

flf  any  construction  is  contemplated,  application  for  constrjuction  permit 
must  be  filed. 
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power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
station  license  in  accordance  with  this  application. 

Dated  this  8th  day  of  Januarv,  1935 

HEAD  OF  THE  LAKES  BROAD- 
1  CASTING  COMPANY 

Applicant. 

W.  C.  BRIDGES 
A  gent. 

State  of  Wisconsin, 

County  of  Douglas  ss: 

W.  C.  Bridges,  being  first  duly  sworn  upon  his  oath, 
(affirmed  according  to  law)  deposes  and  says  that  he  is  the 
Vice  President  &  General  Manager  of  the  (if  applicant  is 
not  an  individual,  state  relation  of  affiant  to  applicant) 
above-named  applicant,  and  that  the  facts  stated  in  the  fore¬ 
going  application  and  all  exhibits  attached  thereto  are  true 
of  his  own  knowledge,  except  as  to  such  statements  as  are 
therein  stated  on  information  and  belief,  and  as  to  such 
statements  he  believes  them  to  be  true. 

W.  C.  BRIDGES 
Affiant. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  Jan¬ 
uary,  1935 

(Seal)  FRANCES  CROWLEY 

Notary  Public. 

My  commission  expires  June  23,  1935 

45  June  11,  1935. 

Messrs.  Kirkland,  Fleming,  Green  &  Martin, 

National  Press  Building, 

Washington,  D.  C. 

Gentlemen : 

Re :  File  No.  B4-ML-174. 
(Attention — Mr.  Reed  T.  Rollo) 

An  examination  of  this  application  reveals  that  your 
client  is  requesting  more  power  at  nighttime  on  the  re¬ 
gional  channel  involved  than  is  permitted  by  Rule  120. 
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This  matter  is  being  brought  to  your  attention  in  order 
that  you  may  amend  the  application  to  accord  with  the 
rule.  On  the  other  hand  if  you  desire  to  prosecute  the 
application  in  its  present  form  you  should  specifically  state 
that  this  is  desired.  ! 

Very  truly  yours,  j 

HERBERT  L.  PETTfiY, 

Secretary. 

GMH/mj  ! 

46  Endorsed:  Federal  Communications  Commission 
Jun  14  1935  Received  3rd  Mail  Mail  and  piles 

Law  Offices  of  j 

Kirkland,  Fleming,  Green  &  Martin  j 

i 

National  Press  Building 

Washington,  D.  C.  j 

Cable  Address  “Cald” 

Louis  G.  Caldwell  Resident  Partner — Arthur  jW.  Schar- 
feld  Howard  W.  Vesey  Reed  T.  Rollo  Donalcf  C.  Beelar 
Main  Office  33  North  La  Salle  Street  Chicago!,  Illinois 

June  14,  1935  I 

Federal  Communications  Commission 
Washington,  D.  C.  j 

Gentlemen : 

! 

Re :  File  No.  B4-ML-174  | 

I  am  in  receipt  of  the  Commission’s  letter  dated  June  11, 
1935  concerning  the  above  numbered  application  of  Head 
of  the  Lakes  Broadcasting  Company  (WEBC)  to  increase 
the  nighttime  power  of  Station  WEBC  from  1  kw.  to  5 
kw.,  and  the  fact  that  such  application  is  in  conflict  with 
Rule  120  in  that  it  requests  more  power  than  is  permitted 
under  that  rule. 

I  have  been  advised  by  my  client  to  prosecutO  the  appli¬ 
cation  to  hearing  and,  if  necessary,  to  present  testimony  at 
such  hearing  showing  that  the  regulation  above  Referred  to 
should  be  amended  to  permit  the  use  of  5  kW.  power  at 


i 
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night  on  the  regional  frequency  1290  kc.  This  letter  may 
therefore  be  accepted  as  indicating  our  desire  to  have  the 
application  retained  in  the  Commission’s  files  for  action  in 
its  present  form. 

Very  truly  yours, 

ARTHUR  W.  SCHARFELD 
Attorney  for  Head  of  the 
Lakes  Broadcasting  Company. 

AWS  :K 

47  Extract  from 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #  188 
June  25,  1935 
10:00  a.m. 

Present :  Commissioners  Sykes,  Chairman,  Case  and  Prall. 

********* 

Applications  Designated  for  Hearing 

********* 

The  Broadcast  Division  set  the  following  application  for 
hearing  to  be  heard  before  the  Division  with  other  appli¬ 
cations  for  5  kw  night  power,  which  have  been  designated 
for  hearing,  but  which  have  no  date  set  at  this  time : 

File  No.  Applicant  Call  Letters  Nature  of  Application 

B4-ML-174  Head  of  the  Lakes  Broad-  WEBC  Modification  of  license  in¬ 
casting  Co.,  crease  night  time  power 

Superior,  Wisconsin  from  1  kw.  to  5  kw. 

********* 

HERBERT  L.  PETTEY, 
Secretary 

“ It  was  stipulated  by  counsel  for  all  parties  hereto  that 
the  operating  assignment  of  Station  KDYL  (Intermountain 
Broadcasting  Corporation)  at  the  time  of  filing  this  appeal 
was  1290  kc,  1  kw,  unlimited  time.” 
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51  Federal  Communications  Commission  Juh  16  1936 
Office  of  Secretary 

File  No.  31-P-1207 
Call  lettefs  WATR 

United  States  of  America 

I 

Federal  Communications  Commission 

_  i 

Application  for  Radio  Broadcast  Station  Construction 

Permit  or  Modification  Thereof 
(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion,  Washington,  D.C.  Swear  to  one  copy) 

_ 

j 

To  the  Federal  Communications  Commission: 

1.  Name  of  applicant*  The  WATR  Company,  jlnc. 

2.  Post-office  address :  State  Connecticut  City  Water- 
bury  Street  and  number  47  Grand  Street 

3.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station?  No 
(h)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station  ?  Yes 

o 

(1)  What  is  distance  in  miles  between  present  location 
and  proposed  location  of  transmitter?  1% 

( c )  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 
Yes 

(1)  Applicant  represents  that  present  maximum  rated 
carrier  power  is  100  watts. 

(2)  Applicant  represents  that  proposed  maximum  rated 
carrier  power  is  250  ’watts 

(d)  Authorization  to  install  new  equipment?  j  Yes 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter  Yes  ( h )  Change  in!  system  of 

modulation  Yes 
— 

*If  a  corporation,  state  corporate  name;  if  a  partnership,  state  names  of  all 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  the  name  of  an  executive  officer,  the  office  held  by 
him,  and  the  name  of  the  association.  The  same  name  or  nimes  should  be 
signed  in  the  place  provided  at  the  end  of  application,  except  thajt  in  the  case  of 
a  partnership,  the  application  may  be  signed  in  the  name  of  the  partnership 
by  one  of  the  partners. 
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(c)  Change  in  type  or  number  of  vacuum  tubes  in  last 
radio  stage  Yes 

( d )  Other  changes  (specify) :  Antenna  and  new  location 

4.  What  is  applicant’s  principal  business?  Broadcasting 

5.  Is  applicant  a  citizen  of  the  United  States?  Yes 

If  so,  state  whether  by  birth  or  naturalization  Birth  and 
naturalization 

6.  Is  the  applicant  a  representative  of  an  alien  or  foreign 
government?  No 

7.  State  whether  applicant  is  a  corporation,  part- 
52  nership,  or  association  Corporation 

8.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  or  country  is  it  organized? 
Connecticut  (A  certified  copy  of  the  articles  of  incorpora¬ 
tion  shall  be  attached  if  not  heretofore  filed  with  the  Com¬ 
mission.) 

(b)  Is  more  than  one-fifth  of  capital  stock  owned  of 

record  or  may  it  be  voted  by  aliens  or  their  representatives 

or  by  a  foreign  government  or  representative  thereof,  or 

by  any  corporation  organized  under  the  laws  of  a  foreign 

count  rv?  No 
* 

( c )  Is  any  director  or  officer  an  alien?  No  If  so,  state 

name  and  position  of  each . 

(d)  Give  names  and  addresses  of  all  stockholders  own¬ 
ing  and/or  voting  10  percent,  or  more  of  applicant’s  stock 
and  percentage  of  stock  held  by  each  Harold  Thomas — 
89%  Waterbury,  Connecticut  Milton  Meyers — 10%  Water- 
bury,  Connecticut 

( e )  Is  stock  to  be  sold  after  this  permit  is  issued  for 
purpose  of  raising  money  to  construct  and/or  operate  the 
proposed  station?  Yes — to  present  stockholders  only  to 
cover  necessary  financing. 

9.  If  applicant  is  a  corporation,  is  applicant  directly  or 
indirectly  controlled  by  any  other  corporation?  No 

(a)  If  so,  give  name  and  address  of  such  controlling 
corporation  None 

( b )  Under  laws  of  what  State  or  country  is  such  cor¬ 
poration  organized?  None  (A  certified  copy  of  the 
articles  of  incorporation  shall  be  attached  if  not  heretofore 
filed  with  the  Commission.) 

(c)  Is  more  than  one-fourth  of  capital  stock  of  such  cor¬ 
poration  owned  of  record  or  may  it  be  voted  by  aliens, 
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their  representatives,  or  by  a  foreign  government  or  rep¬ 
resentative  thereof,  or  by  any  corporation  organized  under 
the  laws  of  a  foreign  country?  No 

(d)  Is  any  director  or  officer  of  such  corporation  an 
alien?  No  If  so,  state  name  and  position  of  each 

(e)  Is  the  above-described  controlling  corporation  in 
turn  a  subsidiary?  None  If  so,  attach  additional  sheets 
answering  question  9  ( a )  to  ( d ),  inclusive,  for  each  com¬ 
pany  to  and  including  the  organization  having  final  control. 

10.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  association  (A  certified  copy  of  the 
articles  of  association,  or  by-laws,  shall  be  attached  if  not 
heretofore  filed  with  the  Commission.) 

(b)  The  number  of  members 
53  (c)  Whether  any  members  are  aliens  IsTone 

(d)  If  so,  state  name  and  position  of  each  None 

11.  (a)  Is  applicant  directly  or  indirectly,  through  stock 

ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  anv  other  radio  broadcasting  stations? 
No  ! 

If  so,  state  call  letters  and  location  of  such  stations 

7  •  •  I 

(b)  Has  the  applicant  in  the  past  been  directly  or  in¬ 
directly  interested  in  the  ownership  or  control  o£  any  radio 
broadcasting  stations?  No 

If  so,  state  call  letters  and  location  of  such  stations. . . . 

12.  (a)  State  applicant’s  relation  to  statioiji  (whether 
applicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  Owner  (If  not  owner,  a  copy  of  agree¬ 
ment  showing  applicant’s  interest  in  station  must  be 
attached  if  not  heretofore  filed  with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is? 

(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast?  Yes 
If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

13.  List  assets  and  liabilities  and  state  fully  the  facts 
showing  applicant’s  financial  responsibility  with  respect 
to  the  construction  and  operation  of  station 
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Assets : 

Liabilities : 

Equipment 

$8,900.40 

Accounts  Payable 

$845.98 

Accounts  Rec. 

5,920.57 

Accrued  wages  & 

Cash  on  Hand 

2,071.78 

Commissions 
Taxes  Pavable 

m/ 

306.04 

242.50 

$16,892.75 

Notes  Payable 

96.00 

$1490.52 

Total  assets  less  liabilities— $15,402.23. 

14.  (a)  Has  the  applicant  been  finally  adjudged  guilty 
by  any  Federal  court  of  unlawfully  monopolizing,  or 
attempting  unlawfully  to  monopolize,  radio  communication 
directly  or  indirectly  through  control  of  manufacture  or 
sale  of  radio  apparatus,  exclusive  traffic  arrangements,  or 
any  other  means,  or  of  unfair  methods  of  competition?  No 

( b )  Is  applicant  directly  or  indirectly  controlled  by  any 
party  finally  adjudged  guilty  as  above  stated?  No 

15.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows : 

(a)  Frequency  1290  kilocycles. 

(b)  Power  (night)  250  watts,  (c)  Power  (day)  250 
watts. 

( d )  Hours  of  operation: 

(1)  Unlimited  Yes  (2)  Daytime  only. .  (3)  Limited.. 

(4)  Sharing  with  (specify  stations)  . 

(5)  Other  (specify)  . 

54  ( e )  State  number  of  hours  per  day  proposd  sta¬ 

tion  will  operate  16 

(/)  Does  the  application  directly  request  the  assignment 
of  all  or  any  part  of  the  facilities  (i.e.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations?  No 

If  so,  specify  the  station  or  stations  and  the  facilities  re¬ 
quested  to  be  withdrawn  therefrom . 

16.  Description  of  transmitting  apparatus  proposed  to 
be  installed — 

(a)  Make  Composite  Type  no . 

(b)  Oscillator:  Type  of  circuit  Crystal  Number,  man¬ 
ufacturer’s  name,  and  type  of  tubes  I-RCA  247 

Normal  plate  current,  per  tube  .03  Plate  voltage  200 

( c )  List  buffer  and  intermediate  power  amplifier  stages, 
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by  number  and  type  of  tubes  in  each  stage  1  jRCA  802, 
1  WE  242 A — 1  WE  242  Modulation  Amp.  j 

(d)  Last  radio  stage:  Number,  manufacturer’s  name, 
and  type  of  tubes  1  WE  Type  251A  Normal  night  opera¬ 
tion  for  power  requested:  Plate  current,  per  itube  .250 
Amps.  Plate  voltage  3000  If  greater  day  power  than 
night  power  is  requested,  specify  the  following  k 

Normal  day  operation:  Plate  current,  per  'tube  .250 
Plate  voltage  3000  Describe  fully  the  proposed  method 
and  procedure  of  reducing  power  at  sunset  None 

(e)  Modulator  or  last  audio  stage:  Number,;  manufac¬ 
turer’s  name,  and  type  of  tubes  and  how  operated  (Class 
“A”,  “A  Prime”,  or  “B”)  1  WE  212D  Class  ;A 

Normal  plate  current,  per  tube  .1  Plate  voliage  1500 

(/)  Which  radio  stage  is  modulated?  Next  to  final 

(g)  What  system  of  modulation  is  employed  (^iigh  level, 
low  level,  grid  bias  in  last  radio  stage,  etc.)?  Lpw  level 

(h)  If  low-level  modulation  is  employed,  give  |for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes  ljWE  242A 
Plate  current,  per  tube  .1  Plate  voltage  1000 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation?  100 

(j)  What  modulation  measuring  device  will  be  used  to 
determine  that  this  percentage  of  modulation  isj  obtained? 

General  Radio  Mod.  Meter 

55  ( k )  Specify  manufacturer’s  name,  type,  number, 

and  full  scale  reading  of  the  following  meters: 

(1)  In  last  radio  stage: 

Plate  voltmeter  Weston  Model  301 — 0  to  4000 ; 

Plate  ammeter  Weston  Model  301 — 0  to  400 

(2)  Antenna  ammeter  Weston  Model  425 — 0  to  5 

(l)  Describe  the  plate  power  supply  for  last  stage 
Mercuiy  Vapor  Rectifier 

Rating:  Current  .4  Voltage  3000 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  250  watts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as 
determined  by  orders  of  the  Federal  Communications 
Commission  is  250  watts. 

17.  (a)  Type  of  antenna  See  supplementary!  statement 
and  exhibits  Nos.  1  to  6 

(b)  Height  of  vertical  lead  180  feet. 
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(c)  Length  of  fiat  top  (if  any)  None  feet. 

( d )  If  not  fully  described  above,  give  complete  details 


( e )  Counterpoise  (if  used) — type  and  dimensions  None 

(/)  Antenna  ground  (if  used) — liow  obtained?  See  sup¬ 
plementary  statement — Ex.  No.  7 

18.  Applicant  represents  (1)  that  there  is  attached  or 
(2)  that  there  has  been  heretofore  filed  with  the  Commis¬ 
sion,  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in¬ 
cluding  antenna  and  ground  or  counterpoise  connections, 
antenna  feed  system,  and  that  it  indicates  the  type  of 
tubes.  (This  should  be  a  blueprint  or  ink  drawing,  and, 
if  possible,  the  size  of  this  application,  and  attached 
hereto.) 

19.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  Crystal 

(b)  Within  how  many  cycles  of  the  assigned  frequency 
is  this  apparatus  designed  and  guaranteed  to  hold  the  op¬ 
erating  frequency?  50  cycles 

(c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus  General  Radio  547A 

( cl )  State  whether  or  not  frequency-control  apparatus  is 
automatically  maintained  at  constant  temperature  Yes 

(1)  If  so,  state  manufacturer’s  name  and  rated  accuracy 
of  the  thermostat  American  Instrument  Co. — .02  C 

Of  the  thermometer  American  Instrument  Co. — .02  C 
(2)  Attach  the  circuit  diagram  of  automatic  tem- 
56  perature  control  system  if  not  already  on  file  with 
the  Commission.  On  file 

(3)  Attach  a  sketch  or  drawing  of  the  automatic  tem¬ 
perature  control  chamber,  if  not  already  on  file  with  the 
Commission.  On  file 

( e )  State  name  and  type  number  of  separate  frequency 
monitor  General  Radio  581B 

(/)  Give  Federal  Communications  Commission  approval 
number  1452 

20.  Cost  of  proposed  station :  Transmitter,  $3000,  Studio 
$......  Other  items  (state  nature)  Directional  antenna, 

ground  system,  land  and  buildings — $10,000 
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21.  Proposed  location  of  transmitter:  State  Connecticut 
County  New  Haven  City  or  town  Waterbufv  Street 
and  number  Baldwin  Avenue  N.  Latitude:  Degrees  41, 
minutes  32,  seconds  12  W.  Longitude :  Degrees  7$,  minutes 
1,  seconds  52 

22.  Number  of  persons  residing  within  various  distances 

of  proposed  location  of  transmitter  is  as  follows:  0.4  mile 
2000,  1  mile  10000,  2  miles  60000,  3  miles  103000,  5  miles 
123,000,  8  miles  140000  | 

23.  (a)  Number  of  broadcasting  stations  i  (by  call 
letters)  located  within  various  distances  of  proposed  loca¬ 
tion  of  transmitter  is  as  follows: 

1  mile  None,  2  miles  None  3  miles  None,  8  miles  W1  XBS 

(b)  Number  of  nonbroadcasting  (commercial  Or  Govern¬ 
ment)  RECEIVING  stations  located  within  various  dis¬ 
tances  of  proposed  location  of  transmitter  is  as  follows: 
1  mile  None,  2  miles  None,  3  Miles  None 

24.  (a)  Name  and  give  location  of  all  AIRPORTS  with¬ 
in  10  miles  of  proposed  location  of  transmitter  None 

( b )  Give  distance  from  proposed  location  of  transmitter 
to  each  of  such  airports  None 

(<?)  Name  and  give  distance  to  any  established  AIR¬ 
WAYS  within  10  miles  of  proposed  location  of  transmitter 
Boston  to  New  York  route  approximately  8  miles. 
57  (d)  Give  maximum  height  (in  feet)  jof  towers 

above  ground  level  180 

( e )  Will  towers  be  painted  and  marked  with  signal  lights 
to  conform  with  specifications  of  Department  of  Commerce 
(see  Aeronautics  Bulletin  No.  9)?  Yes 

(/)  If  application  is  for  new  station  or  change  of  trans¬ 
mitter  location  of  existing  station,  attach  map  showing 
present  location,  proposed  location,  character  Of  the  sur¬ 
rounding  area  (retail  or  wholesale  business,  manufactur¬ 
ing,  residential,  or  unpopulated;  also,  density  of  popula¬ 
tion,  type  of  soil  and  terrain)  and  the  location  of  airports, 
airways,  and  other  radio  stations,  including  receiving  sta¬ 
tions,  except  broadcast  or  amateur.  (See  attached) 

25.  Proposed  location  of  main  studio:  State  (Connecticut 
County  New  Haven  City  or  town  Waterbury  Street  and 
number  47  Grand  Street  Other  studios  maintained  by  sta¬ 
tion  None 

26.  Average  percentage  of  time  expected  to  he  devoted 
monthly  to  following  services : 


i 
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Commercial  Programs  Sustaining  Programs 


(1)  Entertainment  90% 

(1)  Entertainment  80% 

(2)  Educational  5 

(2)  Educational  10 

(3)  Religious  None 

(3)  Religious  5 

(4)  Agricultural  5 

(4)  Agricultural  5 

(5)  Fraternal  None 

(5)  Fraternal  None 

(6)  . 

(6)  . 

(7)  . 

(7)  . 

27.  (a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “  chain  ”f  Yes 

(b)  Name  of  chain  or  chains  Yankee  Network  and  Mutual 

(c)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)  ? 
50% 

(d)  What  will  be  the  percentage  of  total  time  proposed  to 
be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)?  20% 

28.  (a)  State  the  objects  to  be  attained  by  the  construc¬ 
tion,  or  changes  in  construction,  for  which  application  is 
made  The  granting  of  this  application  will  enable  WATR 
to  operate  upon  a  full  time  basis  without  causing  interfer¬ 
ence  to  anv  other  station  or  stations  now  licensed. 

•/ 

(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  commu¬ 
nity  which  it  expects  to  serve  The  programs  of  the  Yankee 
Network  and  the  Mutual  Broadcasting  System  are  not  now 
adequately  received  in  Waterbury.  The  granting  of  this 
application  will  permit  such  service  to  be  rendered. 
58  29.  If  the  construction  permit  is  granted,  the  con¬ 

struction  will  be  commenced  within  60  days  of  the 
granting  thereof  and  will  be  completed  and  the  station 
ready  for  operation  within  120  days  thereafter. 

30.  The  applicant  waives  any  claim  to  the  use  of  any 
particular  frequency  or  of  the  ether  as  against  the  regula¬ 
tory  power  of  the  United  States  because  of  the  previous  use 
of  the  same,  whether  by  license  or  otherwise,  and  requests 
a  construction  permit  in  accordance  with  this  application. 

Dated  this  16th  day  of  June,  1936 

;  THE  WATR  COMPANY,  INC. 

Applicant. 

By  HAROLD  THOMAS, 

Pres. 
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Washington 
District  of  Columbia ,  ss: 

Harold  Thomas,  being  first  duly  sworn  upon  his  oath 
affirmed  according  to  law,  deposes  and  says  that  he  is  the 
President  (If  applicant  is  not  an  individual,  state  relation 
of  affiant  to  applicant)  above-named  applicant,  and  that  the 
facts  stated  in  the  foregoing  application  and  allj  exhibits 
attached  thereto  are  true  of  his  own  knowledge,  except  as 
to  such  statements  as  are  therein  stated  on  information  and 
belief,  and  as  to  such  statements  he  believes  them  tb  be  true. 

HAROLD  THOMAS 
Affiant.  |  • 


Subscribed  and  sworn  to  before  me  this  16th  da;/  of  June, 
1936 

DORIS  M.  CLAXTONj 
(Seal)  Notary  Public. 

My  commission  expires  2/15/41 


59  Insert  for  F.  C.  C.  Form  No.  301 

No.  4(a).  What  other  business  or  businesses  is  Applicant 
directly  or  indirectly  interested  in;  explain  fully ?|  None 
No.  4(b).  If  applicant  is  a  corporation,  what  oiher  busi¬ 
ness  or  businesses  are  the  officers,  directors  or  jprincipal 
stockholders  directly  or  indirectly  interested  inj;  explain 
fully?  (Attach  additional  sheets  if  necessary).  |  None 


60  Supplementary  Statement 

The  following  information  is  supplementary  to  tjhat  given 
in  FCC.  form  No.  301  and  it  is  requested  that  ijt  be  con¬ 
sidered  part  thereof. 

Attached  hereto  are  exhibits  Nos.  1  to  6  relative  to  the 

I 

projjosed  directional  antenna  as  follows. 

Exhibit  No.  1.  Ground  wave  Pattern — Relative  Field  In- 

i 

tensity. 

Exhibit  No.  2.  Ground  Wave  Pattern — Relative  Field  In¬ 
tensity  Direction  of  Pittsburgh. 

Exhibit  No.  3.  Sky  Wave  Pattern — Relaty  Field  Inten¬ 
sity  Direction  of  Pittsburg. 

Exhibit  No.  4.  Sky  Wave  Pattern — Direction  qf  Asbury 
Park,  N.  J. 
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Exhibit  No.  5.  Sky  Wave  Pattern — Direction  of  Wor- 
chester,  Mass. 

Exhibit  No.  6.  Sky  Wave  Pattern — Direction  of  Tren¬ 
ton,  N.  J. 

The  proposed  ground  system  is  indicated  on  the  avail¬ 
able  property  at  the  proposed  location  on  Exhibit  No.  8. 
The  sketch  is  approximately  to  scale  as  is  oriented  with  re¬ 
spect  to  true  North. 

While  it  is  recognized  that  all  the  radials  of  the  pro¬ 
posed  ground  system  do  not  meet  the  requirements  of  the 
FCC  regulations  in  respect  to  length,  it  is  estimated  that 
the  array  will  give  the  expected  and  required  efficiency  by 
increasing  the  number  of  radials  over  the  minimum  re¬ 
quired  and  because  the  ground  mat  as  a  whole  is  larger 
than  is  required  for  a  single  vertical  radiator. 

Exhibit  No.  7.  also  attached  indicates  the  estimated  field 
intensities  to  the  10,  2  and  .5  millivolt  per  meter  contours. 
Measurements  of  field  intensities  from  the  present  trans¬ 
mitter  operating  on  a  frequency  of  1190  kcs.  furnished  the 
basis  for  this  estimate. 

Exhibit  No.  9,  shows  the  proposed  location  of  the  trans¬ 
mitter  on  a  large  scale  map  of  the  city  of  Waterbury.  The 
estimated  location  of  the  10.0  MV/M  service  is  shown.  It 
will  be  noted  that  the  business  center  of  the  citv  and  most 
of  the  residential  sections  are  within  the  10.0  MV/M  con¬ 
tour.  It  is  estimated  that  the  number  of  persons  residing 
near  the  proposed  location  are  less  than  reside  within  the 
same  distance  of  the  present  location. 

Exhibit  No.  10.  gives  the  proposed  location  on  the  Water¬ 
bury  section  of  the  U.  S.  topographical  map. 

In  the  event  of  complaints  from  listeners  as  a  result  of 
any  possible  blanketing  interference  applicant  will  cooper¬ 
ate  with  said  listeners  and  take  every  reasonable  step  to 
eliminate  the  cause  of  the  complaint  through  the  installa¬ 
tion  of  wave  traps,  etc.  In  this  connection  very  little 
blanketing  interference  will  be  expected  as  a  practical  mat¬ 
ter  because  of  the  fa'ct  that  the  other  stations  serving 
Waterbury,  particularly  WTIC,  W OR,  WEAF,  WICC  and 
WABC  are  far  removed  on  the  dial. 
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61  Federal  Communications  Commission  Jul  10  1936 
Received  1st  Mail  Mail  and  Files  j 

Radio  Station 
W-A-T-R 

47  Grand  Street 
Waterbury,  Conn. 


Telephone  3-5161 

July  7,  1936 

Federal  Communications  Commission 
Washington,  D.  C. 

Gentlemen : 

We  wish  the  following  exhibits  and  statements  to  be  con¬ 
sidered  as  part  of  our  application  for  construction  permit 
to  which  file  number  Bl-P-1207  has  been  assigned. 

Attached  hereto  is  exhibit  number  11  relative  tojproposed 
directional  antenna  showing  field  intensity  of  the  proposed 
directional  antenna  in  millivolts  per  meter. 

We  wish  to  point  out  to  the  Commission  thatj  the  pro¬ 
posed  location  was  chosen  after  careful  study  of  the  matter 
to  give  the  best  possible  service  to  Waterbury  and  sur¬ 
rounding  territory. 

1st.  Reason  site  was  chosen  in  a  southerly  direction  is 
to  have  the  best  possible  signal  in  Naugatuck,  which  has  a 
population  of  15,000  people.  It  will  be  seen  in  ohr  exhibit 
number  8  that  Naugatuck  will  receive  approximately  8  milli¬ 
volts  per  meter. 

2nd.  If  transmitter  was  located  at  a  greater!  distance 
than  and  one-half  miles  from  center  of  Waterbury,  the  sig¬ 
nal  in  the  opposite  direction,  or  due  north  in  th^  edge  of 
town  would  be  heterodyned  because  of  high  attei^uatetion. 

3rd.  The  population  in  the  immediate  vicinity  of  the 
present  transmitter  is  approximately  three  times!  as  great 
as  the  proposed  site.  We  have  not  had  any  complaints  of 
blanketing,  although  the  present  transmitter  is  surrounded 
by  many  apartment  houses,  some  less  than  150  feet  from 
the  antenna. 

4th.  Very  little  blanketing  effect  is  expected  due  to  the 
frequency  which  we  have  chosen,  because  stations  to  which 


i 
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AYaterbury  listens  to,  such  as,  AYTIC,  AYOR,  AVEAF, 
AA7ICC,  AVIXBS,  are  all  separated  by  more  than  240  K.  C. 

5th.  In  event  of  complaints  from  listeners,  as  a 
62  result  of  any  blanketing,  applicant  will  cooperate 
with  listener  and  will  take  every  reasonable  step  to 
eliminate  the  cause  of  complaint  through  the  installation 
wave  traps,  and  etc. 

Yours  truly, 

HAROLD  THOMAS 
AY-A-T-R  CO.,  INC. 

HT  :BM 

State  of  Connecticut 
County  of  New  Haven ,  ss — W  aterbury 

Harold  Thomas,  being  first  duly  sworn,  deposes  says 
that  the  above  statement  and  fact  are  true  and  correct. 

HAROLD  THOMAS 

Subscribed  and  sworn  before  me  this  7th  of  July,  1936 

HENRY  J  DOAYLING 
Notary  Public. 

My  Commission  expires  Feb.  1940 

Endorsed:  Federal  Communications  Commission  Jul 
10  1936  Received  1st  Alail  Mail  and  Files 

65  1  Endorsed:  Federal  Communications  Commission 
Jun  27  1936  Office  of  Secretary 

Radio  Station 
AY-A-T-R 
47  Grand  Street 
AVaterbury,  Conn. 

Telephone  3-5161 

June  25,  1936 

Federal  Communications  Commission 
AYashington,  D.  C. 

Gentlemen : 

In  answer  to  your  query  regarding  the  use  of  the  direc¬ 
tional  antenna  for  our  application  on  1290  KC.,  we  wish  to 
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state  that  the  directional  antenna  will  be  u$ed  day  and 
night.  j 

Yours  truly, 

HAROLD  THOMAS 
W-A-T-R  CO.,  INC. ! 

Endorsed:  Federal  Communications  Commission  Jun 
29  1936  Received  1st  Mail  Mail  and  Files  j 

State  of  Connecticut 
County  of  New  Haven,  ss — W aterbury 

Harold  Thomas,  being  first  duly  sworn,  depoises  and  says 
that  the  above  statement  and  fact  are  true  and  correct. 

HAROLD  THOMAS 

Subscribed  and  sworn  before  me  this  day  lof  June  25, 
1936 

HENRY  J  DOWLING 

(Seal)  Notary  Public  j 

My  Commission  expires  Feb.  1940 

I 

75  Extract  from 

Minutes  of  the 

Federal  Communications  Commissioji 
(Broadcast  Division) 

Minute  #398 
September  22,  1936. 

11 :30  A.  M. 

PRESENT :  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 


* 


* 


* 


* 


Applications  Granted 


* 


* 


* 


* 


File  No.  Applicant  Call  Letters 
Bl-P-1207  The  WATR  Co.,  WATR 
Inc., 

Waterbury,  Conn. 


Nature  of  Application 
Construction  permit.  I 
Change  transmitter  jsite  locally  to 
Baldwin  Avenue  and  studio  site  to 
47  Grand  Street;  make  changes  in 
equipment;  install  directional  an¬ 
tenna  system  for  dayj  and  night  op¬ 
eration;  change  frequency  to  1290 
kc  and  increase  poijver  from  100 
watts  limited  time  to  250  watts  un¬ 
limited  time.  Towers  to  be  marked 
in  accordance  with  Rule  131d. 


* 


* 


* 


JOHN  B.  REYNOLDS, 
Acting  Secretary ,\ 
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79  Endorsed:  Received  Federal  Communications 
Commission  Mail  and  Files  Section  1936  Oct  28 
AM  8 :03 

Endorsed:  Federal  Communications  Commission  Oct 
27  1936  Office  of  Secretary 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  Bl-P-1207 

IN  RE  APPLICATION  OF 

The  WATR  Company,  Inc.,  (WATR) 

FOR  Construction  Permit 
LOCATION  Waterburv  Connecticut 

*  7 

PRESENT  OPERATING  ASSIGNMENT 
Frequency  1190  kc. 

Power  100  watts 

Hours  of  Operation  Limited 

REQUESTED  OPERATING  ASSIGNMENT 
Frequency  1290  kc. 

Power  250  watts 

Hours  of  Operation  Unlimited 

********** 

Protest 

Comes  now  Pittsburgh  Radio  Supply  House,  owner,  op¬ 
erator  and  licensee  of  Radio  Broadcast  Station  WJAS,  lo¬ 
cated  in  Pittsburgh,  Pennsylvania,  by  its  attorneys,  George 
O.  Sutton  and  James  L.  Proffitt,  and  respectfully  protests 
the  decision  of  the  Federal  Communications  Commission 
made  and  first  announced  on  September  29,  1936,  wherein 
the  said  Commission  granted  the  above-styled  application 
without  a  hearing  thereon. 

Protestant’s  Interest 

The  Pittsburgh  Radio  Supply  Plouse  shows  the  following 
interest  in  the  matter  : 

1.  Station  WATR,  located  in  Waterburv,  Connecticut, 
was  granted  authority  by  the  Federal  Communications 
Commission  on  September  29,  1936,  without  a  hearing  hav- 
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in g  been  held  on  its  application,  to  make  changes 1  in  trans¬ 
mitting  equipment,  install  a  directional  antenna  for  day  and 
night  use,  change  frequency  from  1190  kilocycles  to  1290 
kilocycles,  increase  power  from  100  watts  to  250  watts, 
change  hours  of  operation  from  limited  time  to  unlimited 
time  and  move  transmitter  from  47  Grand  Street,  Water- 
bury,  Connecticut,  to  Baldwin  Avenue,  Waterbury  Connec¬ 
ticut. 

2.  This  protestant’s  Station,  WJAS,  is  now  licensed  by 

the  Commission  to  operate  unlimited  timei  at  Pitts- 
80  burgh,  Pennsylvania,  on  the  1290  frequency,  with  a 
power  of  5  kilowatts  day  and  1  kilowatt  n'iglit. 

3.  The  actual  distance  between  Waterbury,  Connecticut 
and  Pittsburgh,  Pennsylvania  is  only  375  milesj,  whereas 
the  distance  recommended  by  the  Engineering  Department 
of  the  Federal  Communications  Commission  for  j  the  satis¬ 
factory  nighttime  operation,  under  average  conditions,  of 
this  protestant’s  station  and  Station  WATR  on  the  re¬ 
quested  assignment,  is  1,000  miles.  The  distance  recom¬ 
mended  for  the  satisfactory  daytime  operation,  uhder  aver¬ 
age  conditions,  is  400  miles. 

4.  The  Pittsburgh  Radio  Supply  House  has  how  pend¬ 
ing  before  the  Commission  an  application  to  increase  the 
nighttime  power  of  Station  WJAS  from  1  kilbwatt  to  5 
kilowatts,  which  application  was  set  for  hearing  by  the 
Broadcast  Division  at  a  meeting  held  on  June  20i,  1936. 

5.  This  petitioner  has  a  right  to  be  heard  on  its  applica¬ 
tion  which  has  been  pending  with  the  Commission  since 
May  8,  1936,  for  an  increase  in  nighttime  power,  ibefore  the 
Commission  finally  grants  any  other  conflicting  application 
which  might  prejudice  the  rights  and  interests  of  this  peti¬ 
tioner’s  station  under  its  requested  operating  assignment. 

Facts  Expected  to  Be  Proved  Upon  Hearing 

This  protestant  expects  to  prove,  at  the  hearing  upon  the 
above-styled  application,  the  following: 

(a)  That  the  granting  of  the  above-stvled  application 
places  a  limitation  upon  the  service  proposed  |to  be  ren¬ 
dered  by  this  protestant’s  station  WJAS  as  d  result  of 
using  5  kilowatts  nighttime  power,  which  limitation  did  not 
exist  prior  to  the  granting  of  the  above-styled  application 
by  the  Commission,  without  a  hearing,  on  September  29, 
1936. 
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(b)  That  on  a  comparative  basis,  from  the  standpoint  of 
the  type  of  programs  proposed  to  be  rendered  by  Station 
WATR  and  those  now  rendered  bv  Station  WJAS,  and 
from  the  standpoint  of  the  greatest  benefit  to  the  largest 
number  of  people,  the  granting  of  the  application  of  Station 
WJAS  would  better  serve  public  interest,  convenience  and 
necessity  than  would  the  granting  of  the  above-styled  appli¬ 
cation  of  WATR. 

(c)  That,  considering  the  design,  type,  specifica- 
81  tions,  etc.,  of  the  directional  antenna  proposed,  it 
cannot  reasonably  and  adequately  afford  protection 
to  the  present  or  proposed  service  of  WJAS. 

(d) 1  The  authorization  and  operation  of  the  directional 
antenna  on  1290  kilocycles  by  Station  WATR  may  be  a  lim¬ 
iting  factor  upon  station  WJAS  in  its  endeavor  to  fully 
serve  the  listeners  of  Metropolitan  Pittsburgh,  Pennsyl¬ 
vania,  and  the  application  of  developments  in  the  art  as 
they  occur. 

(e)  The  use  of  1290  kilocycles  in  Waterbury,  Connecticut 
by  Station  WATR  according  to  the  proposals  made  is  nei¬ 
ther  reasonable  nor  practical,  as  WATR  will  not  be  able  to 
adequately  serve  the  normal  area  which  should  be  served 
by  a  Waterbury  station. 

(f)  There  may  be  need  for  a  better  and  wider  service  in 
the  Waterbury  area,  but  the  proposal  of  WATR  will  not 
fill  this  need. 

(g)  There  is  no  need  for  the  type  of  service  proposed  by 
WATR  or  that  which  it  will  be  able  to  deliver  if  this  appli¬ 
cation  is  granted,  especially  if  the  application  of  WJAS  for 
5  kilowatts  nighttime  is  granted. 

(h)  That  considering  the  limited  area  and  number  of 
people  that  can  be  served  and  the  resulting  restrictions  im¬ 
posed,  the  use  of  1290  kilocycles  as  proposed  by  WATR  is 
an  uneconomic  use  of  this  frequency  as  well  as  an  uneco¬ 
nomic  installation  and  service. 

(i)  That  the  granting  of  the  above-styled  application  of 
Station  WATR  would  not  serve  public  interest,  convenience 
and  necessity. 

WHEREFORE,  in  view  of  the  facts  above  stated,  and 
pursuant  to  Section  104.4  and  105.21  (b)  of  the  Commis¬ 
sion’s  Rules  of  Practice  and  Procedure  the  Federal  Com¬ 
munications  Commission  is  hereby  respectfully  petitioned 
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to  set  the  above-entitled  application  for  a  hearing  upon  this 
protest;  to  advise  this  protestant  thereof;  to  permit  this 
protcstant  to  appear  at  such  hearing  and  offer  testimony  to 
substantiate  the  facts  herein  alleged  and  set  forth.  The 
Commission  is  hereby  further  requested  to  postpone  the  ef¬ 
fective  date  of  its  decision  of  September  29,  1936,  in  which 
the  above-entitled  application  was  granted  without  a 
82  hearing,  as  hereinbefore  set  forth,  until  such  time  as 
the  Commission  has  arrived  at  its  final  decision  and 
disposition  of  the  above-entitled  application,  following  a 
hearing  thereon,  since  the  authorization  involved  in  this 
grant  is  not  necessary  to  the  maintenance  or  conduct  of  an 
existing  service. 

Respectfully  submitted, 

PITTSBURGH  RADIO  SUPPIiY  HOUSE 

By  GEO.  0.  SUTTON  ! 

By  JAMES  L  PROFFITT 
Attorneys 

October  27,  1936 


V erification 

City  of  Washington 

District  of  Columbia  ss: 

George  0.  Sutton,  being  first  duly  sworn  uppn  his  oath, 
deposes  and  says  that  he  is  the  attorney  for  Pittsburgh 
Radio  Supply  House,  and  that  the  facts  stated  lin  the  fore¬ 
going  Protest  are  true  of  his  own  knowledge,  except  as  to 
such  statements  as  are  therein  stated  on  information  and 
belief,  and  as  to  such  statements  he  believes  ithem  to  be 
true. 

GEORGE  0.  SUTTON 


Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 

and  for  the  District  of  Columbia,  this - day  of  October, 

1936.  I 


Notary  Public 


My  Commission  Expires 
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83  Affidavit  of  Service 

City  of  Washington 

District  of  Columbia  ss: 

Valerie  E.  Becker,  being  upon  her  oath  first  duly  sworn, 
says  she  is  a  clerk  in  the  office  of*  George  0.  Sutton  and 
James  L.  Proffitt,  attorneys  in  behalf  of  Pittsburgh  Radio 
Supply  House,  and  that  on  this  day  she  deposited  in  the 
United  States  Mails  at  Washington,  D.  C.,  by  Registered 
Mail,  a  sealed  envelope,  containing  a  true  and  correct  copy 
of  this  Protest,  properly  addressed  to : 

The  WATR  Company,  Inc. 

47  Grand  Street 
Waterbury,  Connecticut 

VALERIE  E.  BECKER 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in . 

and  for  the  District  of  Columbia,  this - day  of  October, 

1936. 


Notary  Public 

My  Commission  Expires . 

84  Minute  #422 

Broadcast  Division 
November  17,  1936 
10:30  A.  M. 

Extract  from 
Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Present :  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

**##♦*#** 
Applications  Reconsidered  and  Designated  for  Hearing 
In  the  following  case: 
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File  No.  Applicant  Call  Letters  Nature  of  Application 

Bl-P-1207  The  WATR  Com-  WATR  Construction  permit; 

pany,  Inc.  Change  transmitter  site  locally  to 

Baldwin  Ave.  and  studio  site  to  47 
Grand  St.,  make  changes  in  equip¬ 
ment;  install  directional  antenna 
system  for  day  and  night  opera¬ 
tion;  change  frequency  to  1290  kc 
and  increase  power  from  100  watts 
limited  time  to  25d  watts  unlim¬ 
ited  time.  Towers  to  be  ms  rked 
in  accordance  with  Rule  131-d. 

the  broadcast  Division,  upon  consideration  of  (he  protest 
by  Station  WJAS,  Pittsburgh,  Pa.,  against  the  action  of  the 
Commission  of  September  22,  1936,  in  granting!  the  above 
application  without  a  hearing,  directed  that  the  above  ap¬ 
plication  be  reconsidered  and  designated  for  hearing  in  ac¬ 
cordance  with  the  provisions  of  Rules  104.4  and  105.21,  and 
the  effective  date  of  the  Commission’s  action  oil  the  above 
application  be  postponed  to  the  date  of  decision  hfter  hear¬ 
ing.  The  Broadcast  Division  directed  further  thht  an  order 
be  entered  accordingly  and  forwarded  to  all  interested  par¬ 
ties. 

#**##***!* 

JOHN  B.  REYNOLDS, 

Acting  Secretary . 

I 

85  Federal  Communications  Commission 

Washington,  D.  C. 

Notice 

i 

File  No.  Bl-P-1207 
Docket  No.  4292  | 

In  re  application  of  The  WATR  Company,  IncJ  (WATR) 

Dated  6-16-36 

For  Construction  permit 

Class  of  service  Broadcast 

Class  of.  station  Broadcast 

Location  Waterbury,  Connecticut. 

Operating  Assignment  Specified 

Frequency .  1290  kc 

Power .  250  watts 

Hours  of  operation..  Unlimited  time 
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To 


You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  above  described  application  and  has  designated  the 
matter  for  hearing*  for  the  following  reasons : 

1.  To  determine  the  need  for  additional  service  in  the 
area  proposed  to  be  served. 

2.  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  307  of  the  Communications 
Act  of  1934  as  amended  by  the  Act  of  June  5,  1936  (Senate 
Bill  2243). 

3.  To  determine  whether  the  interests  of  stations  WNBZ, 
WJAS,  WORC,  WCAP,  WCAM,  WTNJ,  WBBR,  WE  YD, 
WFAB,  WHAZ,  WHBI,  WNEW,  and  WDRC  may  be  ad¬ 
versely  affected  by  reason  of  interference. 

4.  Because  of  the  pendency  of  other  applications  with 
which  conflict  may  be  had  bv  reason  of  interference,  i.  e., 
from  WCAP  (Bl-ML-230) ;  WJAS  (B2-ML-303) ;  WFAB 
(Bl-ML-288) ;  WDRC  (Bl-ML-316) ;  KTRH  (B3-ML-29S) ; 
WEBC  (B4-ML-174);  Harold  Thomas  (Bl-P-1275). 

5.  To  determine  whether  the  applicant  should  be  required 
to  mark  the  towers  in  accordance  with  engineering  specifi¬ 
cations  as  contemplated  by  Section  303  of  the  Communica¬ 
tions  Act  of  1934. 

6.  To  determine  whether  the  site  at  which  the  applicant 
proposes  to  construct  and  operate  the  station  will  be  satis¬ 
factory. 

7.  To  determine  whether  the  directional  antenna  system 
which  the  applicant  proposes  to  use  will  comply  in  all  re¬ 
spects  with  the  Rules  and  Regulations  of  the  Commission, 
particularly  Rule  131,  and  will  render  proper  service. 

8.  To  determine  the  type  of  equipment  proposed  and 
whether  the  same  complies  with  the  Rules  and  Regulations 
of  the  Commission. 

9.  Because  of  the  protest  of  Station  WJAS,  copy  of 
which  is  attached  hereto  and  made  a  part  hereof. 

10.  To  determine  whether  the  granting  of  the  applica¬ 
tion  will  serve  public  interest,  convenience  and  necessity. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
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the  hearing,  to  introduce  testimony  to  prove  thie  allega¬ 
tions  contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

86  Attention  is  invited  to  the  following  Rules  and 
Regulations  of  the  Federal  Communications  Com¬ 
mission  : 

104.6  b.  In  order  to  avail  himself  of  the  opportunity  to 
be  heard,  the  applicant  shall,  within  15  days  of  the  mailing 
of  the  notice  by  the  secretary,  file  with  the  Commission  a 
written  appearance  and  statement  of  his  desire  to  be  heard, 
in  accordance  with  Rule  105.25. 

Within  25  days  of  the  mailing  of  the  notice  of  hearing  as 
aforesaid,  any  respondent  who  desires  to  participate  in  the 
hearing,  shall  file  with  the  Commission  his  answer  to  any 
such  appearance  in  accordance  with  Rule  105.26.  ! 

c.  In  case  no  appearance  or  statement  in  writing  of  the 
facts  to  be  proved  upon  such  hearing  is  filed  by  the  appli¬ 
cant  within  the  time  so  specified,  the  hearing  will  be  can¬ 
celled,  the  applicant  deemed  in  default,  his  application  de¬ 
nied,  and  the  secretary  shall  so  notify  the  applicant  and 
other  parties  to  the  hearing. 

e.  If  at  the  date  set  for  hearing,  the  applicant  does  not 
appear  and  offer  evidence  in  support  of  his  said  applica¬ 
tion,  a  default  will  be  entered,  and  the  Commisjsion  will 
deny  the  application. 

105.25  The  appearance  to  be  filed  pursuant  !  to  Rule 
104.6  shall  be  subscribed  and  verified  by  the  applicant,  and 
shall  consist  of  a  statement  of  his  desire  to  be  heard,  and 
a  terse  yet  complete  statement  in  writing  of  the  fabts  which 
he  expects  to  prove  at  such  hearing.  The  appearance  shall 
be  accompanied  by  proof  of  service  upon  all  parties  noti¬ 
fied  of  the  hearing.  Such  appearance  shall  be  considered 
a  pleading  (but  not  as  evidence  of  the  facts  therein  stated.) 

105.26  The  answer  to  applicant’s  appearance  to  be  filed 
pursuant  to  Rule  104.6(b)  shall  conform  to  the!  require¬ 
ments  set  forth  in  Rule  105.25  with  respect  to  appearance 
of  applicant.  No  respondent  shall  be  heard  in  ^ny  pro¬ 
ceeding  under  Title  III  unless  and  until  he  shall  have  filed 
an  answer  to  the  applicant’s  appearance  in  accordance  with 
this  Rule. 
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105.34  a.  Each  application  or  amendment  thereto  shall 
be  personally  subscribed  and  verified:  (1)  by  the  party 
filing  said  application  or  amendment,  or  by  one  of  the  par¬ 
ties,  if  there  be  more  than  one;  (2)  by  an  officer  of  the 
party  filing  the  application  or  amendment  if  the  party  be  a 
corporation;  Provided,  however,  That  subscription  and 
verification  may  be  made  by  the  attorney  for  the  party  (1) 
in  case  of  physical  disability  of  the  party,  or  (2)  his  ab¬ 
sence  from  the  continental  United  States. 

b.  Each  pleading  initiating  or  supplementing  a  proceed¬ 
ing  before  the  Commission  shall  be  subscribed  by  the  party 
or  his  attorney;  Provided,  however,  That  each  pleading  of 
fact  verified  by  the  affidavit  of  the  attorney  shall  be  made 
only  when  the  facts  are  within  the  personal  knowledge  of 
the  attorney,  which  said  affidavit  wliall  include  a  statement 
by  affiant  that  said  facts  are  within  his  personal  knowledge. 

105.35  All  pleadings  or  documents  (other  than  applica¬ 
tions  under  Title  II,  formal  complaints,  supplemental  com¬ 
plaints,  cross  complaints  and  amended  complaints)  filed  in 
any  proceeding  shall  be  served  by  the  party  filing  the  same, 
proof  of  which  service  shall  be  by  signature  of  the  party 
served  or  by  affidavit  showing  service  by  registered  mail 
(postage  prepaid)  of  a  true  copy  thereof;  to  the  last  known 
address  of  said  party,  and  such  proof  shall  be  submitted  to 
the  Commission,  together  with  the  original  and  8  copies  of 
such  pleading  or  document. 

106.22  The  Commission  will  either  on  its  own  initiative, 
or  on  written  request  of  a  party  to  a  proceeding,  issue  an 
order  to  take  a  deposition.  If  on  written  request,  said  re¬ 
quest  shall  set  forth  the  name  and  address  of  the 
87  witness,  the  matters  and  facts  concerning  which  it  is 
expected  the  witness  will  testify,  and  the  cause  or 
reason  why  such  deposition  should  be  taken.  Such  written 
request  shall  be  subscribed  and  sworn  to  by  the  party  or 
his  attorney,  and  shall  be  filed  with  the  Commission  fifteen 
days  before  the  proposed  date  for  taking  the  deposition. 
If  said  order  is  allowed  the  Secretary  shall  mail  a  copy 
thereof  to  all  parties  to  the  proceeding  at  least  ten  days 
prior  to  the  date  fixed  for  the  taking  of  testimony. 

106.24  A  witness  whose  testimony  is  taken  by  deposition 
shall  be  sworn  or  shall  affirm  before  any  question  is  put  to 
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him.  Each  question  propounded  shall  be  recorded,  and  the 
answer  shall  be  taken  down  in  the  words  of  the  witness. 

The  testimony  shall  be  reduced  to  writing  by  the  officer, 

or  under  his  direction,  after  which  the  deposition  shall  be 

subscribed  by  the  witness  and  certified  in  the  usual  manner 
•/ 

by  the  officer. 

Objections  to  the  form  of  question  and  answer  shall  be 
made  before  the  officer  taking  the  deposition,  and  if  not  so 
made,  shall  be  deemed  waived ;  Provided ,  however.  That  if 
no  representative  of  the  Commission  is  present  gt  the  tak¬ 
ing  of  the  deposition  of  any  witness,  such  deposition  shall 
be  received  in  evidence  at  the  hearing  when  offered,  subject 
to  such  legal  objection  by  the  Commission  as  may  be  proper. 

106.26  The  original  deposition  and  one  copy  thereof,  and 
the  original  and  one  copy  of  all  exhibits,  shall  be  for¬ 
warded  by  said  officer  under  his  seal,  to  the  Secretary  of 
the  Commission. 

All  depositions  shall  be  filed  with  the  Commission  not 
later  than  five  days  before  the  date  of  the  hearing  in  which 
they  are  to  be  offered  as  evidence,  and  Rule  1Q0.12  shall 
not  apply  or  in  any  wise  serve  to  extend  this  time. 

103.2  Amendments  to  any  application  may  be  inade  as  a 
matter  of  course,  if  filed  with  the  Commission,  apd  served 
upon  all  parties  of  record  not  less  than  thirty  c(ays  prior 
to  the  date  set  for  hearing  on  such  application. 

103.3  Amendments  to  any  application  filed  within  thirty 
days  of  a  hearing  may  be  allowed  in  the  discretion  of  the 
Commission,  upon  petition,  and  upon  such  terihs  as  the 
Commission  shall  impose. 

103.5  Any  amendment  to  an  application  shall  be  sub¬ 
scribed  and  verified  in  the  same  manner  as  was  the  original 
application. 

103.8  Where  other  parties  will  not  be  aggrieved  or  ad¬ 
versely  affected  thereby,  an  applicant  may  amend  or  with¬ 
draw  his  application  without  prejudice,  at  any  time  up  to 
the  conclusion  of  a  hearing  thereon. 

Where  such  amendment  changes  the  frequency,  power, 
hours  of  operation,  equipment,  location  of  statiqn  *  *  *, 
or  such  amendment  or  withdrawal  aggrieves  or  adversely 
affects  other  parties,  no  amendment  to,  or  withdrawal  of, 
any  application  will  be  permitted  without  prejudice,  unless 
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such  amendment  is  filed,  or  such  withdrawal  is  requested, 
not  later  than  thirty  days  before  said  hearing. 

106.5  For  good  cause  shown,  continuances  in  respect  to 
any  proceeding  or  hearing  pending  before  the  Commission 
or  extension  of  time  for  filing  documents  or  other  instru¬ 
ments,  except  where  the  time  for  filing  the  same  is  limited 
by  statute,  may  be  granted,  or  denied  by  the  Commission  in 
its  discretion  for  reasons  such  as  are  usually  considered 
sufficient  for  analogous  continuances  and  extensions  in  the 
courts  of  thte  United  States;  Provided ,  hoivever,  That  re¬ 
quests  for  continuances  or  other  extension  of  time  shall  be 
made  in  writing  in  the  form  of  a  verified  petition  which 
shall  set  forth  the  reasons  therefor  and  the  additional  time 
required.  Such  petition  shall  indicate  therein  diligence  on, 
the  part  of  the  petitioner,  and  shall  be  made  at  a  time  and 
in  such  manner  as  to  avoid  unnecessary  hardship  or 
88  expense  to  the  parties  to  the  proceeding,  and  shall  in 
all  other  respects,  comply  with  these  Rules  and  Reg-  . 
ulations. 

106.8  Except  as  otherwise  provided  herein,  the  rules  of 
evidence  governing  civil  proceedings  in  the  courts  of  the 
United  States  shall  govern  formal  hearings  before  the  Com¬ 
mission;  Provided ,  however,  That  the  Commission  re¬ 
serves  the  right  to  relax  such  rules  in  any  case  where  in  its 
judgment  the  ends  of  justice  will  be  better  served  by  so 
doing. 

106.9  Copies  of  official  reports,  orders  or  decisions  of  any 
governmental  department  or  agency,  in  so  far  as  material 
and  relevant,  shall  be  admissible  in  evidence  without  fur¬ 
ther  authentication  than  a  certificate  from  the  proper  cus¬ 
todian  of  any  such  record,  order  or  decision,  to  the  effect 
that  the  same  is  what  it  purports  to  be,  and  that  the  copy  in 
question  is  a  true  copy  thereof. 

106.10  Where  material  and  relevant  matter  offered  in 
evidence  is  embraced  in  a  document  containing  other 
matter  not  material  or  relevant,  and  not  intended  to  be  put 
in  evidence,  such  document  will  not  be  received,  but  the 
party  offering  the  same  shall  present  to  opposing  counsel, 
and  to  the  Commission,  the  original  document,  together 
with  true  copies  of  such  material  and  relevant  matter  taken 
therefrom,  as  it  is  desired  to  introduce.  Upon  presenta¬ 
tion  of  such  matter  in  proper  form,  it  may  be  received  in 
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evidence,  and  become  a  part  of  the  record;  Provided,  how¬ 
ever,  That  opposing  counsel  shall  be  afforded  an  opportu¬ 
nity  to  introduce  in  evidence,  in  like  manner,  other  portions 
of  such  document  if  found  to  be  material  and  relevant. 

106.11  No  document,  exhibit  or  part  thereof  shall  be  re¬ 
ceived  as,  or  admitted  in,  evidence  unless  offered  in  dupli¬ 
cate. 

106.12  Except  as  herein  expressly  provided,  unsworn 
documents  and  oral  declarations  will  not  be  received  in  evi¬ 
dence. 

106.13  The  introduction  of  merely  cumulative;  evidence 
shall  be  avoided,  and  the  Commission  reserves  thq  right  to 
limit  the  number  of  witnesses  that  may  be  heard  in  behalf 
of  a  party  on  any  issue. 

106.15  In  case  any  portion  of  the  record  before  the  Com¬ 
mission  in  any  proceeding,  other  than  the  one  ip  hearing, 
is  offered  in  evidence,  a  true  copy  in  duplicate  of  such  por¬ 
tion  shall  be  presented  for  the  record  in  the  form;  of  an  ex¬ 
hibit.  | 

100.12  Where,  under  these  rules,  unless  otherwise  ex¬ 
pressly  provided,  any  limitation  is  made  as  to!  the  time 
within  which  any  document  is  required  to  be  filed,  or  any 
other  procedural  step  is  required  to  be  taken  in  connection 
with  any  hearing,  parties  who  are  residents  of  the  fifth 
zone,  as  defined  in  Section  302  of  the  Act,  shall  have  an  ad¬ 
ditional  period  of  five  days  and  parties  who  reside  beyond 
the  confines  of  the  continental  United  States  shall  have  an 
additiohal  period  of  twenty  days  within  which  to  file  such 
document  or  take  such  other  procedural  step. 

89  The  hearing  on  the  above  mentioned  application 
will  be  held  on  J anuary  18,  1937,  at  the  hour  of  10 :0O 
A.  M.,  at  the  offices  of  the  Commission,  Washington,  D.  C. 

Notices  of  the  hearing  on  this  matter  are,  oil  the  date 
below  stated,  being  mailed  to  the  following  partieb : 

The  WATR  Company,  Inc.,  WATR  Applicant. 

47  Grand  St., 

Waterburv,  Conn. 

Pittsburgh  Radio  Supply  House  WJAS  Station  assigned  to 

1406  Chamber  of  Commerce  Bldg.,  1290  kc  frequency. 

411  Seventh  Avenue,  Pittsburgh,  Pa. 

Earl  J.  Smith  &  William  Mace,  d/b  as  WNBZ  Statioii  assigned  to 

Smith  &  Mace,  70  Broadway,  1290  lie  frequency. 

Saranac  Lake,  N.  Y. 
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Alfred  Frank  Kleindienst, 

60  Franklin  St.,  Worcester,  Mass. 

WORC 

Station  assigned  to 
1280  kc  frequency. 

Radio  Industries  Broadcast  Co., 

Convention  Hall,  Boardwalk, 

Asbury  Park,  N.  J. 

WCAP 

Station  assigned  to 
1280  ke  frequency. 

City  of  Camden, 

City  Hall,  c/o  E.  G.  C.  Bleakly, 

City  Counsel  Legal  Dept., 

Camden,  N.  J. 

WCAM 

Station  assigned  to 
1280  kc  frequency. 

Radio  Station  WTNJ, 

Hildebrecht  Hotel, 

27  State  St.,  Trenton,  N.  J. 

WTNJ 

Station  assigned  to 
1280  kc  frequency. 

Peoples  Pulpit  Assn., 

124  Columbia  Hts.,  Brooklyn,  N.  Y. 

WBBR 

Station  assigned  to 
1300  kc  frequency. 

Debs  Memorial  Radio  Fund,  Inc., 

162  West  44th  St.,  New  York,  N.  Y. 

WEVD 

Station  assigned  to 
1300  kc  frequency. 

Fifth  Avenue  Broadcasting  Corp., 

154  W.  57th  St.,  New  York,  N.  Y. 

WFAB 

Station  assigned  to 
1300  kc  frequency. 

Rensselaer  Polytechnic  Institute, 

110  Eighth  St.,  Troy,  N.  Y. 

WHAZ 

Station  assigned  to 
1300  kc  frequency. 

May  Radio  Broadcast  Corp., 

100*  Shipman  St.,  Newark,  N.  J. 

WHBI 

Station  assigned  to 
1250  kc  frequency. 

WODAAM  Corporation, 

116  Market  St.,  Newark,  N.  J. 

WNEW 

Station  assigned  to 
1250  kc  frequency. 

WDRC,  Incorporated, 

750  Main  St.,  Hartford,  Conn. 

WDRC 

Station  assigned  to 
1330  kc  frequency. 

KTRH  Broadcasting  Co., 

Main  and  Texas  Sts., 

Houston,  Texas. 

KTRH 

Station  assigned  to 
1290  kc  frequency. 

Head  of  the  Lakes  Broadcasting  Co., 

1225  Tower  Ave.,  Superior,  Wis. 

WEBC 

Station  assigned  to 
1290  kc  frequency. 

Harold  Thomas, 

90  47  Grand  St., 

Waterbury,  Conn. 

New 

Applicant  for  per¬ 
mit  for  station  to  op¬ 
erate  on  1310  kc  fre¬ 
quency  at  Pittsfield, 
Mass. 

C.  L.  Lintzenich, 

City  Hall,  Second  &  Walnut  Sts., 
Blytheville,  Arkansas. 

KLCN 

Station  assigned  to 
1290  kc  frequency. 

Interinountain  Broadcasting  Corp., 

Ezra  Thompson  Bldg., 

143  S.  Main  St., 

Salt  Lake  City,  Utah. 

KDYL 

Station  assigned  to 
1290  kc  frequency. 

Juan  Piza, 

99  Sol  Street, 

San  Juan,  Puerto  Rico. 

WNEL 

Station  assigned  to 
1290  kc  frequency. 
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Copy  to : 

Lohnes,  WATR  WTNJ  WFAB  WDRC 
Sutton,  WJAS  | 

Fisher,  WORC 
Stollenwerck,  WCAP 

Butman,  WCAM  WNEL  | 

Lovett,  WBBR 
Caldwell,  WEVD 

Pratt,  WHBI  j 

Patrick,  WNEW  | 

Loucks  &  Scharfeld,  WEBC 
Segal,  (Harold  Thomas)  KDYL 

If  for  any  reason  the  applicant  does  not  desire  a  hear¬ 
ing,  he  should  notify  the  Secretary  immediately  so  that  no¬ 
tices  sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.,  December  4,  193d. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

JOHN  B.  REYNOLDS] 

Acting  Secretary . 

MBA/ch 

(19152) 

j 

Endorsed:  Signed  For  Above  Mailed  By  Dec  4  1936 
Mail  and  Files 

i 

112  Endorsed :  Received  Federal  Communications  Com¬ 
mission  Mail  and  Files  Section  1933  Dec  23  AM 
7:45  I 

Endorsed:  Federal  Communications  Commission  Dec 
22  1936  Office  of  Secretary  j 

Before  the 

Federal  Communications  Commission  j 
Washington,  D.  C.  j 

File  No.  Bl-P-1207  j 

Docket  No.  4292  j 

In  re  Application  of  WATR  Company,  Inc.,  (WATR) 
Dated  June  16, 1936  | 

For  Construction  Permit 
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Location  Waterbary,  Connecticut 
Operating  Assignment  Specified 

Frequency  1290  kc. 

Power  250  watts 

Hours  of  Operation  Unlimited  time 

Petition  for  Continuance 

Comes  now  the  Pittsburgh  Radio  Supply  House,  licensee 
of  Radio  Broadcast  Station  WJAS,  Pittsburgh,  Pennsyl¬ 
vania,  by  its  attorneys,  George  0.  Sutton  and  James  L. 
Proffitt,  and  respectfully  petitions  the  Federal  Communi¬ 
cations  Commission  to  continue  the  hearing  now  scheduled 
for  January  18,  1937  on  the  above-entitled  application,  pur¬ 
suant  to  the  Commission’s  Notice  of  Hearing  dated  Decem¬ 
ber  4,  1936. 

In  support  of  this  Petition,  the  following  facts  are  sub¬ 
mitted  : 

1.  The  Commission  announced  receipt  of  the  above-en¬ 
titled  application  on  June  30,  1936. 

2.  On  July  11,  1936  this  petitioner  filed  a  petition  with 
the  Commission  asking  that  the  above-entitled  application 
be  designated  for  hearing.  No  action  was  taken  by  the 
Commission  on  this  petition,  but  the  Commission  evidently 
totally  disregarded  the  same,  which  is  evidenced  by  its  sub¬ 
sequent  actions  in  connection  with  the  above-entitled  ap¬ 
plication. 

3.  On  September  29,  1936,  the  Commission  granted  the 
above-entitled  application  without  a  hearing  having  been 
held  thereon. 

4.  On  October  27,  1936,  this  petitioner  filed  a  protest  with 
the  Federal  Communications  Commission,  in  which  it  pro¬ 
tested  the  decision  of  the  Federal  Communications  Com¬ 
mission  made  and  first  announced  on  September  29,  1936, 
wherein  the  said  Commission  granted  the  above-entitled 

application  without  a  hearing. 

113  5.  One  of  the  main  grounds  upon  which  this  peti¬ 

tioner  based  his  protest  of  the  above-entitled  applica¬ 
tion,  was  the  limitation  wThich  would  be  placed  upon  the 
services  proposed  to  be  rendered  by  this  petitioner’s  Sta¬ 
tion  WJAS  as  a  result  of  using  5  kilowatts  nighttime  power. 

6.  This  petitioner  on  May  8,  1936  filed  with  the  Federal 
Communications  Commission  an  application  to  increase  its 
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nighttime  power  to  5  kilowatts  on  the  1290  kilocycle  fre¬ 
quency,  and  although  this  application  has  beeiji  pending 
before  the  Federal  Communications  Commission  jsince  that 
date,  this  petitioner  has  been  unable  to  have  |  the  same 
heard  by  the  Commission. 

7.  It  would  appear  inequitable  for  the  above-eutitled  ap¬ 
plicant  to  be  granted  a  hearing  on  its  application  tiled  on 
June  30,  1936  before  this  petitioner  is  permitted  a  hear¬ 
ing  on  its  said  application  for  increase  to  5  kilowatts  night 
time  operation,  which  has  been  pending  with  the  Federal 
Communications  Commission  for  over  seven  months,  es¬ 
pecially  in  view  of  the  fact  that  this  petitioner’s  application 
was  tiled  prior  to  the  time  the  above-entitled  application 
was  filed. 

8.  In  the  event  the  above-entitled  application  and  the  ap¬ 
plication  of  Station  WJAS  can  not  be  granted  for  the  si¬ 
multaneous  operation  of  these  stations,  it  is  necessary  that 
the  Commission  have  before  it  all  available  fa<?ts,  before 
passing  upon  either  of  these  applications,  in  order  to  de¬ 
termine  which  applicant  can  best  serve  public  interest,  con¬ 
venience  and  necessity. 

WHEREFORE,  in  view  of  the  facts  stated  ^bove,  the 
Commission  is  respectfully  petitioned  to  continue  the  hear¬ 
ing  now  designated  for  January  18,  1937  on  the  above-en¬ 
titled  application,  until  such  time  as  the  application  of 
this  petitioner  for  an  increase  in  nighttime  powet  to  5  kilo¬ 
watts,  can  be  heard  simultaneously  therewith. 

Respectfully  submitted, 

PITTSBURGH  RADIO  SUPPLt  HOUSE 
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December  22,  1936 


By:  GEORGE  O.  SUTTON 
JAMES  L.  PROFFITT 
Its  Attorneys 


Verification 


City  of  Washington 
District  of  Columbia ,  ss : 

,  being  first  duly  sworh  upon  his 
oath,  deposes  and  says  that  he  is  the  attorney;  for  Pitts¬ 
burgh  Radio  Supply  House,  and  that  the  facts  stated  in  the 
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foregoing  Petition  are  true  of  his  own  knowledge,  except  as 
to  such  statements  as  are  therein  stated  on  information 
and  belief,  and  as  to  such  statements  he  believes  them  to 
be  true. 


Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 

7  w 

and  for  the  District  of  Columbia,  this  ....  day  of  Decem¬ 
ber,  1936. 


Notary  Public 

My  Commission  Expires . 

Affidavit  of  Service 

City  of  Washington 
District  of  Columbia,  ss: 

Valerie  E.  Becker,  being  upon  her  oath,  first  duly  sworn, 
says  she  is  a  clerk  in  the  office  of  George  0.  Sutton  and 
James  L.  Proffitt,  attorneys  in  behalf  of  Pittsburgh  Radio 
Supply  House,  and  that  on  this  day  she  deposited  in  the 
United  States  Mails  at  Washington,  D.  C.,  by  Registered 
Mail,  sealed  envelopes,  containing  a  true  and  correct  copy 
of  this  Petition,  to  all  parties  notified  in  the  Commission’s 
Notice  of  Hearing,  Docket  No.  4292. 

1  VALERIE  E.  BECKER 

115  Subscribed  and  sworn  to  before  me,  a  Notary  Pub¬ 
lic  in  and  for  the  District  of  Columbia,  this  ....  day 

of  December,  1936. 

Notary  Public 

My  Commission  Expires . 

116  1  Extract  from 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  it  441 

1 1 

Broadcast  Division 
January  5,  1937 
10 :30  A.  M. 
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PRESENT:  Commissioners  Sykes,  Chairman,  Case  and 
Prall.  I 

*  *  * 

| 

Rearing  Docket 

*  #  # 

The  Broadcast  Division  denied  the  petition  of  Pittsburgh 

Radio  Supply  House  (WJAS)  for  continuance  ofj  the  hear¬ 
ing  upon  the  application  of  The  WATR  Company,  Inc., 
(WATR)  for  construction  permit,  Docket  No.  4292,  until 
such  time  as  the  Commission  shall  have  set  a  definite  date 
for  the  hearing  upon  its  (WJAS’)  application. 

*  *  * 

JOHN  B.  REYNOLDS, 

Acting  Secretary,  j 

118  Before  the  Federal  Communications  Commission 

(Broadcast  Division) 

Washington,  D.  C.  ! 

January  18,  1937.  j 

Docket  No.  4292  j 

In  the  Matter  of  ! 

The  WATR  Company,  Inc.,  j 

Waterbury,  Conn. 

Call  Letters :  WATR  ; 

Application  for  Construction  Permit 
frequency  requested,  1290  kc. ; 
power  requested,  250  watts; 
unlimited  time. 

Other  Participants: 

WEBC,  Superior,  Wis. 

WJAS,  Pittsburgh,  Pa. 

WTNJ,  Trenton,  N.  J. 

WORC,  Worcester,  Mass. 

WEVD,  New  York  City. 

KDYL,  Salt  Lake  City,  Utah.  | 

The  above-entitled  matter  came  on  for  hearing  before 
Examiner  Melvin  H.  Dalberg,  in  Room  1413,  New  Post 
Office  Building,  at  10  o’clock  a.  m. 

j 

I 

! 


i 

i 
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APPEARANCES: 

On  behalf  of  the  Commission: 

James  D.  Cunningham,  Esq. 

On  behalf  of  the  Applicant : 

Horace  L.  Lohnes,  Esq.,  Munsey  Building,  Washing¬ 
ton,  D.  C. 

On  behalf  of  Station  WJAS: 

Geo.  0.  Sutton  and  James  L.  Proffitt,  Esqs.,  National 
Pi  •ess  Building,  Washington,  I).  C. 

119  On  behalf  of  Station  WTNJ : 

Ben  S'.  Fisher,  Esq.,  Earle  Building,  Washing¬ 
ton,  D.  C. 

On  behalf  of  KD  YL : 

Paul  M.  Segal  and  George  S.  Smith,  Esqs.,  Shoreham 
Building,  Washington,  D.  C. 


Proceedings 

The  Examiner:  Docket  4292,  WATR,  The  WATR  Com¬ 
pany  Incorporated,  Waterbury,  Connecticut,  application 
for  a  construction  permit  on  1290  kilocycles,  250  watts,  un¬ 
limited  time. 

Mr.  Lohnes :  I  represent  WATR,  if  the  Examiner  please, 
and  at  this  time  I  would  like  to  move  that  the  hearing  be 
continued  to  the  29th  of  this  month  on  account  of  the  illness 
of  Mr.  Sutton,  counsel  for  WJAS,  protestant  in  this  case; 
and  I  have  checked  with  the  Docket  Section  and  the  29th  is 
available,  and  I  have  also  called  Judge  Seward  early  this 
morning  and  found  out — 

Mr.  Lohnes :  And  I  want  to  make  that  request  on  behalf 
of  WATR. 

Mr.  Segal :  I  assume  all  the  respondents  will  join  in  that. 

I  certainlv  will  for  KDYL. 

* 

Mr.  Cunningham:  There  is  no  objection  on  the  part  of 
the  Commission. 

Mr.  Fisher:  And  there  is  no  objection  on  our  part. 
(WTNJ) 

120  The  Examiner :  All  right,  I  will  make  it  the  29th. 
The  Examiner:  The  respondents  are  sufficiently 

121  notified  as  of  this  date  that  this  case  is  adjourned 
until  the  29th  of  January,  1937. 
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(Whereupon,  the  foregoing  matter  was  continued  until 
January  29,  1937.)  I 

124  Before  the  Federal  Communications  Commission 

(Broadcast  Division) 

Washington,  D.  C.  j 

January  29,  1937. 

Docket  No.  4292 

In  the  Matter  of 

The  WrATR  Company,  Inc.,  ] 

Waterbury,  Conn. 

Call  Letters:  WATR 
Application  for  Construction  Permit 
frequency  requested,  1290  kc. ; 
power  requested,  250  watts ; 
unlimited  time. 

Other  Participants: 

WEBC,  Superior,  Wis. 

WJAS,  Pittsburgh,  Pa. 

WTNJ,  Trenton,  N.  J.  I 

WORC,  Worcester,  Mass. 

WEVD,  New  York  City. 

KDYL,  Salt  Lake  City,  Utah.  j 

i 

The  above-entitled  matter  came  on  for  further  hearing 
before  Examiner  Melvin  H.  Dalberg,  in  Room  1413,  New 
Post  Office  Building,  at  1 :45  o  ’clock  p.  m. 

APPEARANCES:  j 

On  behalf  of  the  Commission: 

James  D.  Cunningham,  Esq. 

On  behalf  of  the  Applicant: 

Horace  L.  Lohnes,  Esq.,  Munsey  Building*  Washing¬ 
ton,  D.  C. 

125  On  behalf  of  Station  WJAS:  j 

Geo.  0.  Sutton,  Ashley  L.  Hawkenj  James  L. 
Proffitt,  Esqs.,  National  Press  Building,  Wash¬ 
ington,  D.  C. 

On  behalf  of  Station  WEVD :  | 

Alexander  Kahn  and  Reed  T.  Rollo,  Esq^.,  National 
Press  Building,  Washington,  D.  C. 

On  behalf  of  Stations  WTNJ  and  WORC: 
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Ben  S.  Fisher  and  Charles  V.  Wayland,  Esqs.,  Earle 
Building,  Washington,  D.  C. 

On  behalf  of  Station  KDYL : 

Paul  M.  Segal  and  George  S.  Smith,  Esqs.,  Shoreham 
Building,  Washington,  D.  C. 

On  behalf  of  Station  WEBC  : 

Arthur  W.  Seharfeld  and  Philip  G.  Loucks,  Esqs.,  Na¬ 
tional  Press  Building,  Washington,  D.  C. 


Proceedings 

The  Examiner:  Docket  4292,  WATR  Company,  Incor¬ 
porated.  Who  represents  the  applicant? 

Mr.  Lohnes :  I  represent  the  applicant. 

The  Examiner :  The  other  participants ;  WEBC  ? 

Mr.  Seharfeld:  Present. 

The  Examiner:  WJAS? 

Mr.  Sutton:  Present. 

The  Examiner:  WTNJ,  Trenton? 

Mr.  Wayland:  Present. 

126  The  Examiner:  The  Worcester  station,  WORC? 
Mr.  Wayland:  Present. 

The  Examiner:  WEVD,  New  York  City? 

Mr.  Rollo:  Present. 

The  Examiner:  KDYL,  Salt  Lake  City,  Utah? 

Mr.  Smith:  Present. 

The  Examiner:  Who  represents  the  protestant? 

Mr.  Sutton :  I  represent  the  protestant,  WJAS. 

127  The  Examiner:  I  think  Mr.  Seharfeld  is  the  only 
counsel  missing.  Do  you  think  he  is  going  to  be 

here? 

Mr.  Sutton:  He  said  he  was;  I  do  not  know;  he  said  he 
was  this  morning. 

Mr.  Lohnes :  He  is  not  a  moving  party  anyhow. 

The  Examiner:  We  will  wait  five  minutes. 

(After  a  short  recess) 

Gentlemen,  I  think  we  will  proceed.  I  have  called  the 
names  of  the  parties  here. 

Mr.  Sutton,  I  understand  you  represent  the  protestant. 
Mr.  Sutton:  WJAS. 
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The  Examiner :  And  as  such  it  is  at  least  your  duty  to 
open  in  this  case.  Is  there  anything  you  wish  to  state  for 
the  record  in  addition  to  that  which  is  contained  in  your 

petition?  I 

Mr.  Sutton :  I  doubt  whether  there  is  very  mucih  in  addi¬ 
tion  to  that  contained  in  our  petition,  except  tq  say  this, 
Mr.  Examiner:  the  position  of  this  protestant  is  that  the 
granting  of  this  application  places  an  obstacle  in  the  way  of 
the  consideration  and  granting  of  an  application  |  of  WJAS 
for  5  kilowatts  nighttime.  That  application  of  "fY  JAS  for 
5  kilowatts  nighttime  has  been  pending  for  some,  time,  and 
the  granting  of  this  applications  raises  a  question  of  inter¬ 
ference  which  was  not  present  at  the  time  that  application 
was  filed,  and  we  were  forced  into  the  position  of  protesting 
this  on  account  of  that  change  in  cirdumstances 
128  which  was  brought  about  by  the  Commission’s  ac¬ 
tion.  It  is  furthermore  the  position  of  this  protest¬ 
ant,  as  evidenced  by  a  request  to  continue  this  hearing  that 
this  hearing  should  not  be  held  until  the  Comnfission  has 
before  it  the  application  of  WJAS.  On  account  cjf  proceed¬ 
ing  at  this  time  on  this  application,  the  full  question  of  the 
use  of  this  channel  is  not  before  the  Examiner.  ;  However, 
I  wish  to  clarify  the  situation  by  saying  that  the  Commis¬ 
sion  denied  that  request  for  a  continuance  in  ah  order  for 
this  hearing  at  this  particular  time,  and  in  order  to  keep 
the  record  straight  may  I  make  my  formal  motion  that  this 
case  be  continued  and  be  heard  at  the  time  of  the  hearing 
on  the  application  of  WJAS  for  5  kilowatts,  the!  main  rea¬ 
son  being  that  the  Examiner  does  not  have  before  him  at 
this  time  all  the  questions  raised  on  that  application. 

The  Examiner :  The  motion  is  denied  and  the  ^applicants 
may  proceed. 

Mr.  Sutton:  The  applicant?  The  protestant  you  mean? 

The  Examiner :  The  burden  of  proof  is  on  ithe  appli¬ 
cant  in  this  case. 

Mr.  Lohnes :  Mr.  Sutton  represents  the  protestant. 

Mr.  Sutton:  I  represent  the  protestant. 

The  Examiner :  I  know  you  do.  I  thought  you  had  fin¬ 
ished  your  statement  for  the  record. 

Mr.  Sutton:  I  beg  your  pardon.  You  are  calling  on  him 
for  a  statement,  then? 
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The  Examiner :  As  I  understand  the  practice,  the 

129  burden  of  proof  is  on  the  applicant? 

Mr.  Sutton:  Yes. 

Mr.  Lolmes:  If  the  Examiner  please,  at  the  outset,  I 
have  a  motion  to  strike  the  protest,  to  deny  the  protest,  and 
request  that  the  action  of  the  Commission  in  granting 
WATR  this  construction  permit  be  made  absolute  and  final. 

Now,  in  support  of  my  motion  I  want  to  state  that 
WATR  operates  at  the  present  time  in  Waterbury,  Con¬ 
necticut,  on  the  frequency  of  1190  kilocycles,  daytime  only, 
or  limited  time. 

On  September  29,  1936,  the  Commission  announced  that 
it  had  granted  the  application  of  WATR  for  a  construc¬ 
tion  permit,  calling  for  a  change  in  frequency  to  1290  kilo¬ 
cycles,  increase  in  power  to  250  watts,  and  a  change  in 
hours  to  unlimited  hours. 

Now,  the  basis  of  my  motion  is  this :  this  protest  has  been 
filed  under  Rule  104.4,  which  reads  in  part  as  follows : 

“When  upon  application  any  instrument  of  authoriza¬ 
tion  is  granted  by  the  Commission  without  a  hearing,  pur¬ 
suant  to  Section  309  (a)  of  the  Act,  such  granting  shall  re¬ 
main  conditional  for  a  period  of  not  less  than  thirty  days 
from  the  date  on  which  public  announcement  thereof  is 
made,  and  so  forth.’ ’ 

I  will  not  quote  all  of  the  rule. 

Now,  that  goes  back  to  Section  309  (a)  of  the  Act,  the 
Commission’s  Act  of  1934.  Section  309  (a)  of  that  Act 
reads  in  part  as  follows: 

130  “If  upon  examination  of  an  application  for  a  sta¬ 
tion  license  or  for  the  renewal  of  modification  of  a 

station  license,  the  Commission  shall  determine  that  public 
interest,  or  convenience  or  necessity  would  be  served  by 
the  granting  thereof,  it  shall  authorize  the  issuance,  re¬ 
newal  or  modification  thereof  in  accordance  with  said  find¬ 
ing.” 

Now,  the  rule  that  I  have  just  read  and  the  section  of 
the  Act  I  have  just  quoted  contain  no  provision  for  the  pro¬ 
testing  of  a  construction  permit  which  has  been  granted 
without  a  hearing.  And  upon  that  basis  I  am  asking  that 
this  protest  be  dismissed  and  denied,  and  that  the  grant 
heretofore  made  to  WATR  be  made  absolute  and  final. 
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The  Examiner:  I  will  reserve  decision  on  yohr  motion, 
Mr.  Lohnes,  and  proceed  with  your  proof. 

Mr.  Lohnes:  Now,  then,  with  respect  to  the  question  of 
procedure,  here  we  have  a  protest  case.  I  understand  the 
practice  to  be  that  the  burden  of  proceeding  qt  least  is 
upon  the  fellow  who  files  the  protest. 

The  Examiner:  The  burden  of  opening? 

Mr.  Lohnes:  The  burden  of  opening. 

The  Examiner:  Yes. 

Mr.  Lohnes:  Now,  I  assume  that  the  burden  of  opening 
carries  with  it  more  than  just  a  mere  statement  |of  counsel. 

The  Examiner:  He  also  has  the  privilege  of  closing  with 
a  statement,  if  he  so  wishes,  under  the  j  rule,  Rule 

131  106.7.  | 

Mr.  Lohnes:  Then  I  take  it  it  is  the  Examiner’s 
ruling  that  the  burden  is  on  the  applicant  to  come  in  and 
sustain  an  application  which  has  already  been  granted  by 
the  Commission ? 

The  Examiner:  What  does  the  Commission  counsel  have 
to  say  on  that  subject? 

Mr.  Cunningham:  Only  this,  Mr.  Examiner:  that  Rule 
106.7  is  in  protest  cases,  and  this  is  one,  and  |states  that 
the  burden  of  opening  and  closing  with  regard  to  proof 
shall  be  upon  the  protestant. 

If  the  applicant  does  not  desire  to  offer  proof! in  support 
of  his  application  that,  in  my  estimation,  is  his  respon- 
sibilitv. 

The  Commission  has  undertaken  to  supply  issues  in  this 
case  in  addition  to  those  set  forth  in  the  protect.  So  that 
under  existing  regulations  the  burden  would  be  upon 
Mr.  Sutton  to  take  proof  in  support  of  the  mjatters  con¬ 
tained  in  the  protest,  if  he  desires  to  do  so,  and  further 
proof  would  be  incumbent  upon  the  applicant  jin  view  of 
the  issues  supplied  by  the  Commission  to  introduce  proof 
in  support  of  his  application. 

The  Examiner:  Do  you  take  the  position  that:  the  Appli¬ 
cant  should  step  aside  for  the  protestant  at  th|is  stag}  of 
the  hearing? 

Mr.  Cunningham :  I  believe  so,  Mr.  Examineri  Under  the 
rules  the  burden  of  opening  and  closing  shall  bd  upon  him. 

The  Examiner:  There  is  no  doubt  abbut  that  if 

132  that  means  proving  your  case,  but  if  the  applicant 
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desires  to  offer  proof  should  not  the  applicant  offer  his 
proof  in  advance  of  the  protestant? 

Mr.  Cunningham:  I  do  not  think  the  rule  would  permit 
that,  Mr.  Examiner. 

Mr.  Lohnes:  I  do  not  either. 

The  Examiner;  Very  well.  Mr.  Sutton,  if  you  gentlemen 
all  agree  you  can  go  ahead  with  your  proof. 

Mr.  Sutton:  I  do  not  know  that  we  all  agree  in  substance 
about  this  rule,  because  I  think  that  the  burden  of  proceed¬ 
ing  there  refers  only  to  procedure,  and  I  do  not  think  the 
rule  is  clear  upon  the  burdens  of  proof  and  things  of  that 
kind.  However,  in  a  recent  case  that  question  came  very 
much  to  the  front,  and  the  question  of  procedure  there  is 
contained  in  another  rule,  and  I  have  no  objection  under 
that  rule  to  proceeding. 

However,  I  am  not  submitting  entirely  to  the  fact  that  if 
I  fail  to  sustain  all  of  my  allegations  contained  in  my  pro¬ 
test  that  the  application  is  automatically  granted  as  though 
it  were  withdrawn.  I  do  assume  that  the  applicant  is  re¬ 
sponsible  for  proving  his  case,  and  meeting  the  issues  con¬ 
tained  in  the  notice  of  hearing  sent  out  by  the  Commission, 
and  had  lie  wished  to  do  otherwise  he  had  the  opportunity 
of  moving  that  those  issues  be  stricken  from  the  notice  of 
the  hearing,  which  as  I  understand  has  not  been  done. 

May  I  sav  one  other  thing? 

The  Examiner:  Certainly. 

Mr.  Sutton :  While  I  am  on  my  feet,  if  you  want  me 
133  to  at  this  time;  in  response  to  the  motion  of  Mr. 

Lohnes  with  respect  to  this  protest  not  being  good, 
and  on  which  the  Examiner  has  reserved  decision,  may  I 
sav  that  vou  have  a  similar  situation  there  which  he  has 

•s  • 

raised  to  that  raised  in  the  previous  Act  of  1927,  where 
under  an  amendment  there  was  no  appeal  provided  for  in 
cases  of  applications  for  construction  permits,  and  for  the 
convenience  of  the  Examiner  I  would  refer  him  to  the 
Durham,  North  Carolina,  case  in  which  the  court  passed 
upon  what  a  construction  permit  was,  and  in  effect,  if  I 
may  sav  so,  it  was  held  bv  the  court  at  that  time  that  it 
was  in  effect  an  application  for  a  license.  I  state  that  for 
the  benefit  of  the  Examiner,  if  he  desires  it,  because  that 
question  was  fairly  met  by  the  court  at  that  particular 
time. 
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Mr.  Lohnes :  In  answer  to  that,  and  without  cbntinuing 
this  argument  ad  infinitum,  I  want  to  state  that  ithe  Com- 
munications  Act  under  which  this  case  is  being  tried, 
clearly  differentiates  between  a  construction  perfnit  and  a 
license  in  two  separate  instances. 

Just  in  answer  to  one  statement  of  Mr.  Cunningham’s  as 
to  the  issues,  the  action  of  the  Commission  in  this  case 
upon  the  protest  which  was  filed  by  Mr.  Sutton,  is  clearly 
evidenced  by  a  telegram,  sent  by  Mr.  John  B.  Reynolds, 
Acting  Secretary  of  the  Federal  Communications  Com¬ 
mission,  dated  November  21,  1936,  addressed  to  th{e  WATR 
Company,  and  a  copy  of  which  was  mailed  to  me.  My 
copy  I  have,  before  me. 

This  telegram  from  Mr.  Reynolds,  the  Ahting  Sec- 

134  retarv,  says: 

“Commission  designated  your  application  Bl- 
P1207  for  hearing  because  of  protest  of  station  WiJAS  stop 
effective  date  of  C  ommission  action  of  September  twenty 
two  in  granting  this  application  postponed  until  after  hear¬ 
ing  and  decision  thereof.” 

So  that  the  action  of  the  Commission  was  deafly  taken 
on  the  protest.  I  perhaps  should  have  mentioned  that  in 
support  of  my  original  motion. 

The  Examiner:  And  through  the  Commission,  tfie  Broad¬ 
cast  Division  has  set  your  case  for  hearing  because  of 
the  protest  of  Mr.  Sutton’s  client.  That  is  coriiect,  is  it 
not? 

Mr.  Lohnes :  That  is  correct. 

The  Examiner:  And  now,  it  becomes  his  duty  as  well 
as  yours,  to  try  your  cases  respectively  as  though  they  both 
had  been  set  for  hearing;  is  not  that  so? 

Mr.  Lohnes:  No,  I  do  not  think  so.  We  are  here  on  the 
protest. 

The  Examiner :  I  am  asking  whether  the  fact  that  the 
Commission  had  granted  your  application  without  a  hear¬ 
ing,  now  that  the  protest  has  been  filed,  that  relieves  you 
from  any  burden  of  proving  your  case? 

Mr.  Lohnes :  I  am  not  going  to  say  I  am  going  to  follow 
the  dictates  of  my  opinion  on  that,  but  I  think,  ^nd  quite 
clearly  so,  that  the  issues  in  this  case  are  limited  to  those 
raised  in  the  protest,  and  after  I  hear  the  protestant’s 

135  testimony,  it  is  up  to  me  to  decide  whether  I  want  to 
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go  ahead  and  put  in  a  bunch  of  general  testimony  in  ad¬ 
dition  to  answering  the  protest.  Remember  that  when  a 
protest  is  granted  the  action  of  the  Commission  is  not  can¬ 
celled,  but  it  is  simply  suspended. 

The  Examiner :  Pending  the  trial  of  the  issues  set  forth. 

Mr.  Lohnes :  Pending  the  trial. 

The  Examiner:  In  the  Commission’s  bill  of  particulars 
as  well  as  the  issues  set  forth  in  the  protestant’s  bill  of 
particulars. 

Mr.  Lohnes :  Any  my  answer  to  that  is  that  the  Commis¬ 
sion  in  setting  forth  the  bill  of  particulars,  such  as  they 
have  in  this  case,  is  acting  clearly  beyond  the  scope  of  their 
own  regulations. 

The  Examiner:  Now,  you  are  getting  into  questions  of 
fact  as  well  as  questions  of  law,  and  I  do  not  think  anything 
is  to  be  gained  by  a  further  discussion  of  this  matter  at 
this  time. 

Mr.  Lohnes :  No,  I  do  not  either. 

The  Examiner:  Because  it  is  more  or  less  academic. 

I  think  Mr.  Sutton  will  proceed  with  his  proof. 

(Discussion  off  the  record.) 

Mr.  Sutton:  Mr.  Lodge. 

136  Whereupon  William  B.  Lodge  was  called  as  a  wit¬ 
ness  on  behalf  of  the  Protestant,  WJAS,  and  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Sutton : 

Q.  Please  state  your  name?  A.  William  B.  Lodge. 

Q.  And  your  residence,  Mr.  Lodge?  A.  My  residence  is 
24  West  59th  Street,  New  York  City;  business  address,  Co¬ 
lumbia  Broadcasting  Svstem,  485  Madison  Avenue,  New 
York  City. 

Q.  What  is  your  occupation,  Mr.  Lodge  ?  A.  In  charge  of 
Radio  Frequency  Division  of  the  Columbia  Broadcasting 
System’s  Engineering  Department. 

Q.  In  that  work  you  deal  with  allocation  matters?  A. 
Allocation,  antenna  design,  field  survey,  etcetera. 

Q.  Have  you  testified  before  in  behalf  of  Applicants  be¬ 
fore  the  Commission?  A.  I  have. 
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i 

Mr.  Lohnes :  I  may  see  that  I  concede  Mr.  Lodge  ’s  quali¬ 
fications. 

*  The  Examiner :  I  wish  you  would  talk  a  little  louder.  I 
do  not  hear  you  very  well. 

Mr.  Sutton :  May  the  record  show  that  his  qualifications 
are  conceded  as  an  expert  engineer? 

137  The  Examiner:  It  does  so  show. 

I 

*  By  Mr.  Sutton : 

i 

Q.  Mr.  Lodge,  have  you  been  retained  by  the  Pittsburgh 
Radio  Supply  House  to  make  certain  measurements  of  Sta¬ 
tion  WJAS?  A.  I  have.  j 

Q.  Where  were  these  measurements  made,  first?  j  A.  The 
p  first  measurements  were  made  in  West  Hartford,  Connecti¬ 
cut,  a  distance  of  approximately  18  miles  from  Wajterbury, 
Connecticut. 

Q.  And  when  were  the  measurements  made?  j  A.  The 
measurements  were  made  on  five  nights,  January  8th  to 
4  12th,  1937,  inclusive,  and  the  exhibit  which  we  are  hbout  to 

present  carries  the  hours  from  3  p.  m.  until  12  midnight  on 
each  of  those  five  days. 

Q.  Is  that  for  the  consecutive  time  all  the  way  through  on 
each  of  those  nights?  A.  From  3  p.  m.  until  12  midnight. 
The  remaining  hours  were  cut  out,  just  to  reduce  the  size  of 

*  the  exhibit. 

Q.  I  show  you  what  the  reporter  has  marked  WJAS  Ex¬ 
hibit  1.  What  is  this?  A.  WJAS  Exhibit  No.  1  is  a  roll 
of  chart  paper,  on  which  is  recorded  the  signal  of  WJAS, 
Pittsburgh,  between  the  hours  of  3  p.  m.  and  midnight  for 
\f  the  five  nights  previously  mentioned. 

Q.  Wliat  equipment  did  you  use  in  making  these!  record¬ 
ings?  A.  These  recordings  were  made  on  an  Angus  Ester¬ 
line  Recording  Milliameter  fed  from  an  A.  C.  oper- 

138  ated  field  intensity  meter.  Calibration  was  made 

|  against  an  RCA  type  DMY-75B  field  transmitter. 

Q.  Now,  how  did  you  identify  the  signals  of  WJ^S?  A. 

^  The  signals  of  WJAS  were  monitored  on  a  loud  speaker  as¬ 
sociated  with  the  A.  C.  operated  field  intensity  meter,  and 
by  earphones  in  the  case  of  the  calibrating  field  strength 
meter. 

i 

Q.  On  the  blueprint  duplicate  of  that,  Mr.  Lodge,  have 
you  transferred  the  calibration  marks?  A.  Yes.  j  In  the 
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blueprinting  process,  I  find  that  the  calibration  figures  were 
somewhat  obscurred  due  to  the  fact  that  there  were  two 
thicknesses  of  paper,  and  I  have,  therefore,  transferred  the 
figures  contained  on  the  original  to  the  blueprint. 

Q.  The  white  sheet  is  the  original  record?  A.  That  is 
correct,  the  white  sheet  with  the  red  ink  lines. 

Q.  Now,  this  is  the  record  which  you  took  while  there 
(indicating)  ?  A.  That  is  correct. 

Mr.  Sutton :  I  offer  WJAS  Exhibit  1. 

By  Mr.  Lohnes : 

Q.  Did  you,  Mr.  Lodge,  take  these  measurements?  A.  I 
took  them  personally. 

Mr.  Lohnes:  No  objection. 

The  Examiner:  They  are  received. 

(The  charts  referred  to  were  received  in  evidence 
marked,  “WJAS  Exhibit  1,  Docket  4292,’ ’  and  are  filed 
with  the  transcript  in  possession  of  the  Commission.) 

139  By  Mr.  Sutton: 

Q„  Mr.  Lodge,  have  you  made  an  analysis  of  the  record¬ 
ing  there  of  the  five  nights  as  to  the  10  per  cent  signal  that 
is  available  in  this  territory  ?  A.  I  have,  and  I  may  as  well 
outline  the  matter. 

Q.  Yes ;  outline  your  method  of  getting  your  10  per  cent 
figure.  A.  The  hours  between  6  p.  m.  and  12  midnight  were 
taken  as  representative  of  evening  transmission,  and  for 
the  five  nights  that  represents  a  total  of  30  hours  of  record- 
ing. 

The  process  used  in  obtaining  the  10  per  cent  value  there¬ 
fore  was  merely  to  determine  the  field  intensity  above 
wdiich  the  signal  existed  three  hours  of  the  30.  This  value 
was  determined  as  425  microvols  per  meter. 

Q.  You  have  taken  into  account  all  of  the  nights  of  trans¬ 
mission?  A.  All  of  the  nights  and  all  of  the  hours  between 
6  p.  m.  and  midnight  as  being  representative  of  evening 
listening  or  transmission. 

Q.  And  that  was  225  microvolts?  A.  No,  it  was  425. 

Q.  Then  if  I  interpret  you  right,  for  10  per  cent  of  the 
time  there  is  a  signal  of  intensity  in  this  area  from  WJAS 
of  at  least  425  microvolts  per  meter?  A.  That  is  correct, 
during  the  evening  hours. 
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Q.  From  6  p.  m.  until  12  p.  m.  ?  A.  That  is  correct. 

Q.  Now,  I  show  you  what  the  reporter  hhs  marked 

140  WJAS  Exhibit  2,  Mr.  Lodge.  First,  did  yob-  prepare 
this  exhibit?  A.  It  was  prepared  under  hay  super¬ 
vision,  and  I  know  it  to  be  correct. 

Q.  You  have  checked  the  results  thereof?  A.  I  have. 

Q.  What  are  the  lines  shown  on  there  resembling  the  fig¬ 
ure  eight,  Mr.  Lodge?  A.  They  are  my  estimates  of  the 
contours  for  WTAR  in  Waterbury,  Connecticut,!  should  it 
operate  under  the  facilities  proposed  in  the  application 
under  discussion. 

The  Examiner:  You  mean  the  outer  line  or  the  inner 
line  ?  | 

The  Witness :  There  are  a  number  of  contours^ 

The  Examiner:  I  see  two  pairs,  the  smaller  and  the 
larger. 

The  Witness :  Yes ;  I  am  about  to  describe  the  contours. 
By  Mr.  Sutton : 

| 

Q.  You  mean  by  that  250  watts  on  1290  kilocycles  for 
WATR?  A.  With  a  directional  antenna  at  a  newj  site. 

Q.  Have  you  made  the  same  assumptions  as  those  speci¬ 
fied  in  the  application  of  WATR  in  drawing  these  contours? 
A.  I  have  used  their  proposed  antenna  diagram. 

The  contours,  working  toward  the  station,  ate  respec¬ 
tively,  the  .5,  1,  8.5,  and  the  19  millivolts  per  rneter  con¬ 
tours. 

141  I  might  explain  further  the  reason  that  these  par¬ 
ticular  contours  were  chosen. 

The  one-half  millivolt  contour  is  the  daytime  protection 
line  of  a  regional  station  under  the  present  rules  and  regu¬ 
lations  of  the  Commission.  The  1  millivolt  contour  is  the 
corresponding  nighttime  signal. 

The  8.5  is  derived  from  the  425  microvlt  signal  obtained 
in  an  analysis  of  Exhibit  No.  1,  namely,  it  is  that  signal 
which  is  20  times  the  10  per  cent  signal  of  WJAS  in  Pitts¬ 
burgh  when  it  is  operating  at  1  kilowatt  power. 

Q.  To  make  that  clearer,  is  that  the  contour  at  night  of 
WATR  which  would  be  limited  by  interference  of  WJAS 
for  10  per  cent  of  the  time  under  the  proposed  antenna  sys¬ 
tem  of  WATR?  A.  According  to  the  existing  engineering 
standards  it  is  common  usage  to  use  an  20  to  1  ratio  for  two 
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signals  to  determine  the  interference  level,  and  that  is  the 
outside,  or  that  is  the  limit  of  reliable  service  for  WTAR 
on  that  assumption. 

Q.  Now,  the  next  contour,  or  the  inner  contour.  A.  If 
WJAS  should  increase  its  power  to  5  kilowatts — 

Mr.  Lohnes:  (Interposing)  Now,  if  the  Examiner 
please,  I  am  objecting  to  any  testimony  with  respect  to  5 
kilowatts  of  WJAS. 

Mr.  Sutton :  Maybe  it  would  be  proper. 

The  Examiner:  How  is  that  material? 

Mr.  Sutton :  I  overlooked  asking  the  Examiner  to 

142  take  judicial  notice  of  the  pending  application  of 
WJAS  for  5  kilowatts  before  the  Commission,  which 

has  been  pending  since  last  spring  some  time. 

Mr.  Lohnes :  It  has  been  pending,  I  do  not  deny  that  a 
bit,  but  under  the  rules  of  the  Commission  as  they  exist 
today,  5  kilowatts  is  not  possible  at  night  for  WJAS,  or  any 
other  station  operating  on  a  regional  frequency. 

The  Examiner :  I  cannot  take  judicial  notice  of  that,  but 
I  think  your  objection  is  well  taken,  because  I  do  not  think 
the  question  is  relevant  to  this  issue  at  this  time. 

Mr.  Sutton :  I  did  not  get  your  last  statement. 

The  Examiner :  I  do  not  think  your  question  is  relevant 
to  this  particular  question  in  this  case,  and  the  fact  that  this 
application  is  pending  does  not  make  it  so. 

Mr.  Sutton :  Do  I  understand  by  that,  that  the  Examiner 
is  ruling  out  the  question  of  interference  toWATE?  The 
application  of  WJAS  is  now  pending  before  the  Commis¬ 
sion  just  as  we  have  interference  questions  with  any  other 
pending  application. 

The  Examiner :  I  think  you  can  prove  what  you  want  to 
prove  perhaps  by  the  Commission’s  engineer.  I  do  not 
think  it  is  proper  in  the  case  on  direct. 

Mr.  Lohnes :  My  objection  goes  further  than  that.  It  is 
not  possible  for  a  regional  station  to  have  5  kilowatts  at 
night 

Mr.  Cunningham:  May  I  interrupt,  Mr.  Exam- 

143  iner,  please,  if  you  do  not  mind,  Mr.  Lohnes  f 

I  am  inclined  to  request  a  reconsideration  of  your 
ruling,  Mr.  Examiner.  The  protestant  has  alleged  that  a 
grant  of  the  application  here  under  consideration  would 
adversely  affect  the  protestant  station,  if  permitted  to  op- 
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erate  with  the  5  kilowatts  at  night,  and  it  has  already  pend¬ 
ing  at  this  time  an  application  for  that  power,  and  at  the 
proper  time  the  Commission  expects  to  have  that  applica¬ 
tion  discussed. 

The  Examiner:  Is  that  set  forth  in  the  protest? 

Mr.  Cunningham :  It  is  set  forth  in  the  protesti 

Mr.  Sutton :  It  is,  sir.  It  is  set  forth  in  the  protest. 

The  Examiner :  I  overlooked  that.  I  will  allow  the  ques¬ 
tion  to  be  answered  in  that  case. 

Mr.  Lohnes :  May  I  note  an  exception  to  that?  j 

The  Examiner:  Yes. 

Mr.  Lohnes :  On  the  ground  that  the  testimony  is  en¬ 
tirely  irrelevant  and  immaterial,  and  that  the  application  of 
WJAS  which  is  pending  at  the  present  time,  could  not  now 
he  granted  under  the  rules,  and  therefore,  any  testimony 
submitted  on  that  issue  is  purely  irrelevant,  incompetent 
and  immaterial. 

The  Examiner :  I  get  your  point  exactly,  Mr.  Lohnes,  but 
I  do  not  think  a  statement  of  what  can  be  grapted — it  is 
not  under  the  rules,  but  it  is  under  certain  circpmstances 
and  facts — that  I  could  take  that  for  granted.  Yqu  may  be 
perfectly  right.  I  do  not  see  how  I  could  go  beyond  the 
face  of  the  contents  of  the  protestant’s  petition  here 
144  or  protest.  I  think  they  have  a  right  tq  ask  that 
question  under  the  fact  that  they,  the  Pittsburgh 
Radio  Supply  House,  has  now  pending  before  thq  Commis¬ 
sion  an  application  to  increase  the  power  of  WJAS  from  1 
kilowatt  to  5  kilowatts,  which  application  was  set!  for  hear¬ 
ing  by  the  Broadcast  Division  at  a  meeting  held  oh  June  20, 
1936.  I  think  he  can  offer  this  proof  at  this  time.; 

You  can  show  by  the  Commission  engineer  ajfterwards 
that  particular  answer  might  be  improper  under  the  pres¬ 
ent  rules  and  regulations.  That  would  entirely  qover  your 
point,  would  it  not? 

Mr.  Lohnes :  No.  I  am  making  the  objection  |to  the  ad¬ 
missibility  of  this  testimony.  And  WJAS  migltt  have  an 
application  pending  for  50  kilowatts  and  it  would  j  be  just  as 
consistent  with  the  rules  and  regulations  as  5  kilowatts. 

Mr.  Sutton :  May  I  inject  a  new  theory  into  thpt?  All  of 
these  applications  which  have  been  filed  are  in  effect  asking 
the  Commission  to  consider  a  change  of  the  rules; and  regu¬ 
lations,  and  the  reasonableness  of  raising  the  j  power  of 
regional  stations  to  5  kilowatts. 
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Mr.  Cunningham:  And  for  that  reason  you  will  note  it 
was  set  for  hearing  before  the  Broadcast  Division. 
Examiner :  Yes,  I  know  that. 

Mr.  Cunningham :  I  ask  for  a  ruling,  Mr.  Examiner. 
The  Examiner:  I  have  already  told  him  he  could  answer 
that  question. 

Mr.  Lohnes :  I  have  noted  an  exception.  Without 

145  objecting  to  any  testimony  along  this  line  from  now 
on,  may  I  have  an  objection  and  an  exception  to  all 

questions  pertaining  to  the  5  kilowatt  channel? 

The  Examiner :  Certainlv. 

The  reporter  will  read  your  question,  Mr.  Sutton. 

(The  reporter  read  as  follows:) 

“Q.  Now,  the  next  contour,  or  the  innter  contour. 

“A.  If  WJAS  should  increase  its  power  to  5  kilowatts” — 
The  Examiner:  Finish  your  question,  Mr.  Lodge. 

The  Witness:  (Continuing)  If  WJAS  should  increase 
its  power  to  5  kilowatts,  its  signal  would  be  increased  by  a 
factor  of  the  square  root  of  5,  which  would  raise  the  inter¬ 
ference  level  at  WATR  from  8.5  to  19  millivolts  per  meter. 
This  inner  contour  shown  on  Exhibit  2  therefore  is  the  19 
millivolt  contour  of  WATR,  or  that  contour  which  limits 
the  satisfactory  signal  of  WATR  should  WJAS  obtain  a 
power  of  5  kilowatts. 

By  Mr.  Sutton : 

Q.  Have  you  made  the  same  assumptions  as  to  the  20  to  1 
ratio  for  the  19  millivolt  contour  as  vou  did  for  the  8.5  milli- 
volt  contour?  A.  The  same  assumptions. 

Q.  Who  prepared  this  exhibit?  A.  It  was  prepared 
under  by  direction. 

Mr.  Sutton :  I  offer  WJAS  Exhibit  No.  2. 

The  Examiner:  It  is  received. 

146  (The  document  referred  to  was  received  in  evi¬ 
dence  and  marked,  “WJAS  Exhibit  2,  Docket  4292,” 

and  is  filed  with  the  transcript  in  possession  of  the  Com¬ 
mission.) 

By  Mr.  Sutton : 

Q.  Mr.  Lodge,  w’hat  is  the  map  here  which  has  been 
marked  WJAS  Exhibit  2- A?  A.  WJAS  Exhibit  2- A  is  an- 
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other  presentation  of  the  same  material  as  that  shown  on 
Exhibit  2,  with  the  exception  that  a  large  scald  has  been 
used  to  show  the  data. 

Furthermore,  I  would  like  to  state — 

Q.  (Interposing)  Wait  a  minute  before  you  gbt  to  that. 
Where  did  you  get  this  map?  A.  This  map  is  a|  photostat 
of  a  photostat  of  an  exhibit  by  WATR,  namely,  their  Ex¬ 
hibit  No.  9,  which  was  part  of  the  application  for  a  construc¬ 
tion  permit. 

Q.  And  you  have  made  some  contour  marks  in  addition  to 
the  ones  shown  on  that  map  attached  to  the  application  ?  A. 
That  is  correct. 

Q.  What  contours  have  you  shown  in  addition  to  the  ones 
shown  on  the  exhibit  attached  to  their  application  ?  A.  The 
original  exhibit  by  WATR  showed  an  estimate^  10  milli¬ 
volt  contour.  My  estimate  is  also  shown  for  10  millivolts, 
8.5  millivolts  and  19  millivolts. 

Q.  Now,  looking  at  this  exhibit,  I  note  your  estimate  of 
the  10  millivolt  contour  differs  from  their  estimate.  Have 
you  checked  into  this  to  determine  any  rea|son  there- 
147  for?  A.  Slight  differences  in  assumptions  of  the 
ground  conductivity  could  account  for  it.j  I  notice 
that  the  difference  is  a  matter  of  hundreds  of  fpet  rather 
than  a  fair-sized  fraction  of  miles,  and  I  consider  them  in 
fairly  good  agreement. 

Q.  What  conductivity  did  you  assume  in  making  this  esti¬ 
mate  in  this  area?  A.  I  assumed  a  conductivity  of  10  to 
the  -14nth. 

Q.  10  to  the-  14nth.  On  what  is  that  assumption  based? 
A.  It  is  based  on  measurements  we  have  made  iii  that  ter¬ 
ritory,  that  I  have  made  personally  in  that  territory,  as 
well  as  showing  an  agreement  with  the  half  millivolt"  con¬ 
tour,  indicated  in  one  of  the  exhibits  attached  to  the  appli¬ 
cation  for  a  construction  permit. 

Q.  Does  the  8.5  and  the  19  millivolt  contours  on  this  ex¬ 
hibit  show  the  same  relation,  or  are  they  illustrating  merely 
on  another  size  map  what  you  have  shown  on  Exhibit  2  ?  A. 
They  are  identical.  I  just  showed  them  on  a  different 
scale. 

Q.  The  same  assumptions  otherwise?  A.  Righ|:. 

Q.  Who  prepared  the  contours  here  of  this  exhibit?  A. 
I  prepared  them  personally. 
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Mr.  Sutton:  Then  I  offer  WJAS  Exhibit  2-A. 

The  Examiner:  It  is  admitted. 

(The  document  referred  to  was  received  in  evi- 

148  dence  and  marked,  “WJAS  Exhibit  2-A,  Docket 
4292,’  ’  and  is  filed  with  the  transcript  in  possession 

of  the  Commission.) 

By  Mr.  Sutton: 

Q.  I  show  you  what  the  reporter  has  marked  WJAS  Ex¬ 
hibit  N o.  3.  Was  this  prepared  by  you?  A.  It  was  pre¬ 
pared  under  my  direction. 

Q.  Now,  have  you  taken  into  account  any  population  in 
square  mile  figures,  Mr.  Lodge,  and  if  so,  from  what  sources 
did  you  obtain  this  information?  A.  Exhibit  No.  3  present 
graphically  the  areas  shown  on  Exhibit  2  and  2-A.  Exhibit 
No.  3  does  not  take  up  any  question  of  population. 

Q.  How  did  you  get  those  square  mile  figures?  A.  This 
data  was  obtained  by  using  a  planimeter  on  the  areas  shown 
in  Exhibit  No.  2  and  plotting  as  columns  the  square  miles 
within  the  various  contours. 

You  will  note  that  if  we  assume  that  the  nighttime  pro¬ 
tected  area,  namely,  the  1  millivolt  contour  is  taken  as  100 
per  cent  of  the  area,  that  the  daytime  or  half  millivolt 
area  is  68  per  cent  greater  than  that,  while  the  8.5  millivolt 
contour  has  an  area  only  12.5  per  cent  of  that  within  the  1 
millivolt  contour.  Furthermore,  if  the  interference  line 
was  moved  into  the  19  millivolt  contour,  only  7.1  square 
miles  or  6%  per  cent  of  the  area  within  the  specified  pro¬ 
tection  area,  that  is,  the  1  millivolt  contour,  would  naturally 
be  free  from  inference. 

Q.  The  right  hand  columns  are  merely  the  difference  be¬ 
tween  the  left  hand  columns,  the  two  right  hand  col- 

149  umns  are  the  difference?  A.  That  is  right.  The  two 
left  hand  columns  show  the  interference  free  area 

and  the  two  right  hand  columns  show  the  area  interferred 
with. 

Mr.  Sutton :  I  offer  WJAS  Exhibit  No.  3. 

The  Examiner:  You  prepared  this  yourself? 

The  Witness:  It  was  prepared  under  my  direction. 

By  Mr.  Sutton: 

Q.  Did  you  make  the  calculations  yourself?  A.  I  made 
the  calculations  myself. 
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Q.  And  you  have  checked  the  figures  ?  A.  I  have  checked 
the  figures. 

The  Examiner:  It  is  received. 

(The  document  referred  to  was  received  ih  evidence 
marked,  “WJAS  Exhibit  3,  Docket  4292,”  and  is  filed  with 
the  transcript  in  possession  of  the  Commission.)  | 

By  Mr.  Sutton: 

Q.  What  is  Exhibit  No.  4?  A.  Exhibit  4  is  another  anal¬ 
ysis  of  the  areas  shown  in  map  form  on  Exhibit  No.  2. 
This,  however,  shows  the  population  instead  of  area. 

Q.  At  this  point  what  population  figures  did  you  use?  A. 
I  used  the  census  figures  of  1930,  the  United  States  Census 
figures. 

Q.  What  is  the  relation  as  the  result  of  your  calculations 
with  respect  to  the  areas  which  are  interferred  with  and 
the  areas  which  are  free  from  interference?  A. 
150  Again,  if  we  take  the  normal  or  specified  protected 
area  as  100  per  cent,  we  find  that  the  daytime  area 
is  only  7  per  cent  in  population,  and  that  the  8.5  millivolt 
contour  contains  53  per  cent  of  the  population,  or  68,000, 
and  that  the  19  millivolt  contour  contains  34  p5r  cent  of 
the  population  within  the  1  millivolt  contour.  Then  again 
the  last  two  columns  is  shown  that  portion  of  the  popula¬ 
tion  who  are  subject  to  interference. 

Q.  In  other  words,  if  I  interpret  your  figures  right,  as¬ 
suming  that  WATR  should  operate  as  proposed,  and  WJAS 
should  operate  with  1  kilowatt,  it  would  cover  a  population 
of  68,000  in  Waterbury;  is  not  that  correct?  A-  That  is 
correct. 

Q.  And  if  WJAS  goes  to  5  kilowatts  at  nighttime,  that 
would  cause  a  reduction  in  service  to  how  many  people  in 
the  Waterbury  area?  A.  Approximately  24,000.  i 

Q.  Or  the  difference  between  68  and  44,  as  you  have  cal¬ 
culated?  A.  That  is  correct. 

Q.  Did  you  prepare  this  exhibit?  A.  I  had  it  prepared 
under  my  supervision. 

Q.  You  checked  the  figures  therein  with  the  original  cal¬ 
culations?  A.  I  have. 

Mr.  Sutton :  I  offer  WJAS  Exhibit  4.  | 

The  Examiner :  It  is  received. 
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(The  document  referred  to  was  received  in  evi- 

151  dence  marked,  “WJAS  Exhibit  4,  Docket  4292,”  and 
is  filed  with  the  transcript  in  possession  of  the  Com¬ 
mission.) 

Mr.  Sutton:  At  this  point  I  ask  the  Examiner  to  take 
judicial  notice  of  the  fifteenth  census  of  the  United  States, 
1930,  metropolitan  districts  population  and  area,  partic¬ 
ularly  pages  242  and  243,  showing  the  Waterbury  metro¬ 
politan  area  and  the  Waterbury  metropolitan  district  pop¬ 
ulation  figures,  and  for  convenience  I  have  had  these  two 
pages  photostated,  which  I  offer  for  the  benefit  of  the  Ex¬ 
aminer. 

The  Examiner:  This  is  based  on  the  1930  census? 

Mr.  Sutton:  These  are  photostats  of  the  two  pages  con¬ 
tained  in  that  book,  which  I  ask  you  to  take  judicial  notice 
of,  sir. 

The  Examiner :  They  may  be  marked  as  received  in  evi¬ 
dence. 

(The  document  referred  to  was  received  in  evidence 
marked,  “WJAS  Exhibit  5,  Docket  4292,  and  are  filed  with 
the  transcript  in  possession  of  the  Commission.) 

Mr.  Sutton:  I  also  ask  the  Examiner  to  take  judicial 
notice  of  the  same  document,  the  fifteenth  census  of  the 
United  States,  1930,  metropolitan  districts,  populations  and 
areas  on  pages  164,  165,  166,  167,  168,  and  169,  referring  to 
the  Pittsburgh  metropolitan  district,  and  the  population 
therein. 

The  Examiner:  They  are  also  photostats  of  the  originals? 

Mr.  Sutton:  These  are  photostats  thereof,  sir,  of  those 
pages. 

152  Mr.  Lohnes:  May  I  object  to  them  on  the  ground 
of  their  materialitv? 

The  Examiner:  Mr.  Lohnes,  why  are  they  not  material? 

Mr.  Lohnes:  We  have  a  Pittsburgh  station  here,  that  is 
true,  but  the  protest  is  not  based  upon  what  happens  to 
Pittsburgh. 

The  Examiner:  I  do  not  sav  it  is  or  it  is  not,  but  I  will 
admit  these  for  what  they  may  be  worth. 

Mr.  Lohnes :  All  right. 

(The  documents  referred  to  were  received  in  evidence 
marked,  WJAS  Exhibit  6,  Docket  4292,”  and  are  filed  with 
the  transcript  in  possession  of  the  Commission.) 
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By  Mr.  Sutton:  j 

Q.  Mr.  Lodge,  have  you  examined  the  allocations  on  1290 
kilocycles  at  the  present  time?  A.  I  have,  yes.  i 

Q.  Have  you  noted  the  distance  between  the  stations  on 
this  frequency?  A.  I  have,  but  I  could  not  give  them  to  you 
offhand.  I 

Q.  Have  you  reached  any  opinion  as  to  the  interference 
with  the  stations  now  licensed  in  the  event  that  the  appli¬ 
cation  of  WJAS  is  granted  for  5  kilowatts  nighttime?  A. 
In  my  opinion,  WJAS  could  operate  on  5  kilowatts  at  night 
without  causing  objectionable  interference  to  any 

153  adjacent  channel  station. 

Q.  In  so  far  as  the  stations  directly  on  j  1290  kilo¬ 
cycles  are  concerned,  what  would  be  the  situation  of  the 
interference  situation  with  respect  to  WJAS? 

The  Examiner:  Would  that  be  at  nighttime? 

Mr.  Sutton :  At  nighttime,  yes  sir. 

The  Witness:  Yes;  it  is  all  night. 

Mr.  Sutton:  I  am  confining  myself  to  nighttime  service, 
dealing  only  with  the  stations  now  in  existence  on  1290  kilo¬ 
cycles  and  the  interference  limited  to  that  channel. 

The  Witness :  I  believe  it  would  be  possible  for  the  sta¬ 
tions  now  assigned  to  1290  kilocycles  to  evolve  a  plan 
whereby  an  increased  power  would  provide  additional  cov¬ 
erage  and  maintain  interference  at  a  reasonable  level  among 
the  stations  now  existing. 

Mr.  Lohnes :  May  I  have  it  understood  that  my  objection 
goes  to  that  answer? 

Mr.  Sutton:  On  all  these  5  kilowatt  questions  I  have  no 
objection  to  your  having  a  running  objection. 

The  Examiner:  You  passed  several  of  them  by  without 
objecting  to  them,  and  you  may  have  an  exception  to  the 
ruling  in  each  case. 

Mr.  Lohnes :  This  is  a  little  bit  different,  at  least  I  thought 
it  was,  than  what  the  other  questions  were. 

i 

By  Mr.  Sutton: 

Q.  Assuming  the  stations  on  1290  kilocycle^  from  an 
interference  standpoint  only  does  the  operation  bf  WATR 
of  the  1290-kilocycle  frequency  raise  an  additional 

154  question  of  interference  in  so  far  as  WJAS  operat¬ 
ing  with  5  kilowatts  at  nighttime  ? 
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Mr.  Lohnes :  If  the  Examiner  please,  that  goes  into  ques¬ 
tion  of  allocation  policy,  and  this  witness  is  not  qualified  to 
testify  on  that.  I  think  it  is  a  question  for  the  Commission 
to  decide. 

The  Examiner :  Will  you  repeat  the  question,  Mr.  Sutton 
again,  please?  It  is  pretty  close  to  the  border  line,  I  think. 

(The  pending  question  was  thereupon  read  by  the  re¬ 
porter.) 

Mr.  Sutton:  May  I  say  it  is  my  intention  to  limit  this 
answer  to  questions  of  interference  only?  That  clears  it 
up. 

The  Examiner:  Under  those  circumstances  I  will  allow 
him  to  answer  it. 

Mr.  Sutton:  Yes,  sir. 

The  Witness:  As  a  matter  of  fact,  as  far  as  WJAS  is 
concerned,  I  do  not  believe  that  the  application  by  WATR 
would  in  any  way  affect  WJAS.  Its  interference  level  is 
already  higher  than  that  which  would  be  caused  by  the  op¬ 
eration  of  the  facilities  in  Waterbury. 

By  Mr.  Sutton: 

Q.  I  am  directing  your  attention  as  to  whether  or  not 
there  would  be  any  interference  question  as  respects  WJAS 
increasing  its  power  to  5  kilowatts,  assuming  WATR  on 
this  frequency,  and  would  or  would  not  that  interference 
question  be  different  from  what  now  exists  on  that 
155  frequency? 

The  Examiner:  Do  you  object  to  this  question  on 
the  same  grounds  as  heretofore? 

Mr.  Lohnes :  Yes,  I  do. 

The  Examiner :  The  same  ruling  and  an  exception. 

Mr.  Sutton:  Just  to  clarify  the  record  I  will  stipulate 
with  the  counsel  that  he  may  have  a  running  objection  and 
his  exception,  if  he  wants  it,  on  these  questions  of  5  kilo¬ 
watts  to  save  time  only  here. 

The  Examiner :  That  is  all  right. 

By  Mr.  Sutton: 

Q.  Do  you  understand  the  question  to  which  I  am  direct¬ 
ing  your  attention?  A.  Yes.  The  only  question  of  inter¬ 
ference  which  would  arise  would  be  that  of  the  inter¬ 
ference  to  which  WATR  would  be  subjected  should  WJAS 
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increase  its  power,  or  I  possibly  should  say  that  even  it 
should  it  not  increase  its  power,  the  interference!  level  ap¬ 
pears  to  me  to  be  unreasonably  high.  On  the  otjier  hand, 
it  would  be  increased  by  the  square  root  of  5,  or  Signals  of 
the  level  of  19  millivolts  per  meter  would  be  interferred 
with  in  Waterbury  should  WJAS  actually  increase  its 
power  to  5  kilowatts. 

Q.  Your  answer  is  yes  in  effect  then  to  the  question?  A. 
That  was  a  long  yes. 

Q.  There  is  a  matter  of  some  24,000  people  involved,  I 
believe  you  have  figured  out,  in  the  question  of  raising  the 
power  of  WJAS  to  5  kilowatts?  A.  Therej  is  an  es- 

156  timated  population  of  24,000  which  woulii  be  de¬ 
prived  of  WATR  nighttime  service  should  WJAS 

increase  its  power. 

Q.  Mr.  Lodge,  are  signals  between  2  millivolt$  and  8.5 
millivolts  useful  in  the  Waterbury  area  to  people  living 
there  in  so  far  as  their  serviceability  is  concerned?  A. 
Yes,  I  would  say  a  2  millivolt  signal  would  be  well 
received,  and  certainly  a  5  millivolt  signal  would  ^ive  good 
service  in  Waterbury. 

Q.  You  are  referring  to  residential  areas?  A.  Residen¬ 
tial  area,  yes  sir. 

Q.  Now,  with  respect  to  the  signals  between  8.|5  and  19 
millivolts,  what  is  the  serviceability  of  those  signals  in  this 
area?  A.  Well,  at  the  19  millivolt  line  you  would  be  ap¬ 
proaching  the  requirements  for  high  fidelity  reception,  and 
certainly  for  normal  reception  any  signal  above  £.5  milli¬ 
volts  per  meter  would  be  considered  serviceable  in  all  but 
exceptionally  noisy  localities.  I  believe  I  should  state  that 
the  area  between  8.5  and  19  millivolts  would  represent 
practically  100  per  cent  good  service  area  where  it  not  for 
interference,  from  co-channel  interference. 

Q.  As  respect  to  this  same  area,  can  you  state  the  same 
thing  between  the  8.5  and  2  millivolt  for  adjacent  channel 
interference,  disregarding  for  the  moment  the  interference 
of  WJAS?  A.  I  have  not  even  explored  the  question  of  ad¬ 
jacent  channel  interference  in  Waterbury.  ! 

157  Q.  Mr.  Lodge,  in  your  opinion  is  a  20  to  1  ratio 
between  desired  and  undesired  signal  on  the  same 

channel  necessary  for  protection?  A.  Well,  that; is  going 
to — 
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Q.  (Interposing)  Disregarding  a  deduction  of  that  or 
raising  of  that  level,  do  you  consider  that  good  engineering 
at  this  time?  A.  I  consider  the  20  to  1  a  reasonable  figure 
to  be  used  at  this  time. 

Mr.  Sutton:  I  ask  the  Examiner  to  take  notice  of  the  dis¬ 
tribution  of  population  as  shown  in  the  1930  census,  which 
the  previous  exhibits  shovr,  especially  with  respect  to  the 
population  in  the  Waterbury  area,  being  approximately  600 
per  square  mile,  and  in  the  Pittsburgh  area  being  approxi¬ 
mately  1200  per  square  mile,  and  that  is  included  in  that 
exhibit. 

May  I  ask  counsel  for  the  Commission  if  the  Commis¬ 
sion’s  engineer  will  testify? 

Mr.  Cunningham :  Yes  sir,  as  far  as  we  knowT  at  this  time. 

Mr.  Sutton :  Then  I  may  rely  on  that  ? 

Mr.  Cunningham:  Yes,  sir. 

Mr.  Lohnes:  Well,  at  that  time?  I  do  not  know  just 
whether  or  not  I  am  going  to  raise  an  objection. 

Mr.  Sutton:  You  will  have  no  objection  after  the  Com¬ 
mission’s  engineer  testifies  to  my  recalling  this  witness  in 
the  event  the  Commission’s  engineer’s  testimony  is  ex¬ 
cluded? 

Mr.  Lohnes :  No,  in  the  event  his  testimony  is  ex- 
158  eluded. 

Mr.  Sutton:  Cross  examine. 

Cross  Examination 
By  Mr.  Lohnes : 

Q.  Now%  Mr.  Lodge,  these  measurements  you  made  up 
here  (indicating)  in  West  Hartford  during  January  of  this 
vear  w^ere  of  course  under  winter  conditions?  A.  That  is 
correct. 

Q.  And  would  you  expect  the  same  strength  signal  dur¬ 
ing  summertime  or  a  year  around  average?  A.  Oh,  there 
are  seasonal  variations.  Certainly  the  early  evening  hour 
measurements  were  higher  than  we  get  in  the  summertime. 
I  do  not  know-  just  what  the  exact  relationship  would  be. 

Q.  They  wxmld  be  somewhat  lower  on  the  year  around 
average?  A.  I  w^ould  expect  them  to  be,  and  I  also  believe, 
in  comparison  with  the  clear  channel  result,  that  the  read¬ 
ings  I  have  obtained  during  the  particular  five  nights  re- 
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cordings  were  not  hardly  as  high  as  average,  as  shown  by 
the  clear  channel  survey. 

Q.  Now,  yon  took  for  the  purposes  of  arriving  at  your 
425  microvolts  figure  with  the  10  per  cent  figure,  the  hours 
from  6  to  12  and  averaged  all  the  hours  throughout  the  30- 
hour  period,  did  you  not?  A.  That  is  correct,  on  the  assump¬ 
tion  that  evening  listening  was  over  a  period  from  6  to  12. 
Q.  And  did  you  make  any  calculations  based  ^ipon  the 
second  hour  after  sunset  alone?  A.  No,  I  did  not.  I 

159  did  not  analyze  my  results.  Of  course,  the  clear 
channel  results  are  available. 

Q.  And  if  you  were  to  consider  the  readings  fo}*  the  sec¬ 
ond  hour  after  sunset  alone,  would  you  say  that  the  result 
would  be  higher  or  lower  than  425  microvolts?  A.j I  believe 
it  would  be  approximately  that.  I  think  that  the  second 
hour  is  fairly  representative  of  the  average  of  afi  evening. 

Q.  Now,  in  this  average  period  that  you  have  taken  here 
you  have  included,  of  course,  the  late  evening  hours,  as  you 
know,  from  10  to  12?  A.  Yes,  as  well  as  some  of  the  time 

'  I 

before  the  second  hour  after  sunset. 

Q.  Now,  during  January  just  when  would  sunset  occur 
there?  A.  You  would  have  to  refer  to  the  Commission’s 
records  for  that. 

Q.  Would  you  say  that  430  was  correct?  A.  I  wouldn’t 
say;  I  wouldn’t  know. 

The  Examiner:  There  is  no  use  his  guessing  about  that. 
He  does  not  know. 

The  Witness :  That  is  a  matter  of  record. 

By  Mr.  Lohnes :  j 

Q.  Now,  assuming  just  for  the  purpose  of  my  question 
that  sunset  did  occur  at  4:30  during  January,  when  would 
the  second  hour  after  sunset  be,  from  6:30  to  7:30?  A.  I 
would  say  approximately  then. 

160  The  Examiner:  What  did  you  say,  possjbly? 

(The  foregoing  answer  was  then  read  b jy  the  re¬ 
porter.) 

The  Examiner:  Yes,  approximately. 
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By  Mr.  Lohnes: 

Q.  And  in  reaching  this  average  you  have  taken  and 
drawn  into  there  all  of  the  hours  from  7:30  until  12?  A. 
From  6  until  12. 

Q.  In  addition  to  assuming  that  from  6:30  to  7:30  was 
the  second  hour  after  sunset?  A.  That  is  correct. 

Q.  And  then  you  have  taken  the  3rd  to  the  7th  hour  after 
sunset,  approximately  the  6th  hour,  and  thrown  them  into 
this  average  also?  A.  Oh,  yes. 

Q.  Now,  with  respect  to  stations  on  this  channel  of  1290 
kilocycles  what  is  the  distance  between  Superior,  Wisconsin, 
and  Pittsburgh?  A.  I  don’t  have  offhand  those  figures. 

Q.  Can  you  get  a  map  and  measure  it?  A.  I  will  give  it 
to  you  from  the  one  they  have  here. 

Mr.  Sutton:  Here  is  one  with  the  scale  on  it. 

The  Witness :  It  is  approximately  750  miles. 

The  Examiner:  What  did  he  say,  750? 

Mr.  Lohnes :  750  miles. 

By  Mr.  Lohnes : 

Q.  And  as  an  engineer  do  you  consider  that  sufficiently 
separated  to  enable  those  two  stations  to  operate  with  free¬ 
dom  of  interference  at  their  respective  millivolt 
161  lines?  A.  No;  I  would  expect  some  interference 
within  the  1  millivolt  line. 

Q.  And  you  would  still  say  then,  would  you,  that  the  two 
stations,  namely,  Superior  and  Pittsburgh,  could  have  5 
kilowatts  at  night  without  materially  damaging  one  an¬ 
other?  A.  Certainly,  by  proper  antenna  design. 

Q.  Do  you  mean  by  proper  antenna  design  a  directional 
antenna?  A.  Yes. 

Q.  Now,  Mr.  Sutton  has  asked  you  some  questions  based 
upon  the  assumption  that  WJAS  would  go  to  5  kilowatts. 
Would  it  be  possible  for  WATR  to  go  1  kilowatt  instead  of 
250  watts,  so  as  to  offset  that  additional  interference? 

Mr.  Sutton :  Now,  Mr.  Examiner,  I  object  to  that  because 
there  is  no  application  pending  by  WATR  for  increased 
power. 

Mr.  Lohnes:  By  the  same  token  there  is  no  application 
pending  by  WJAS  that  can  be  granted. 

The  Examiner:  I  do  not  think  that  is  quite  analogous. 
There  is  an  application  pending.  Whether  or  not  it  can  he 
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granted  is  not  for  me  to  decide,  or  for  us  to  guess|  at.  You 
might  believe  that  it  wont  be  granted. 

Mr.  Lohnes:  Well,  I  would  believe  that  the  Copamission 
would  follow  its  regulations. 

The  Examiner:  Of  course  you  would,  but  as  a 
162  matter  of  law  and  as  a  matter  of  record  at  tjuis  point, 
the  matter  is  still  pending.  I  am  afraid  Mr.  Sutton’s 
objection  is  well  taken.  It  is  sustained. 

By  Mr.  Lohnes: 

Q.  Now,  then,  you  are  familiar,  Mr.  Lodge,  with  the  fact 
that  there  are  certain  stations  operating  regional  frequen¬ 
cies  separate  by  distances  of  370  miles  or  less,  are!  you  not? 
A.  Unfortunately,  I  am. 

Q.  And  are  you  acquainted  with  the  operation  bf  any  of 
those  stations?  A.  Well,  somewhat,  yes. 

Q.  And  would  you  say  that  those  stations  are  rendering 
a  good  service  to  a  substantial  number  of  people  under 
existing  circumstances?  A.  Yes ;  but  I  can’t  say  I  consider 
it  good  allocation  to  have  interference  levels  as  high  as  5 
to  8  millivolts.  | 

Q.  But  my  question  was  whether  or  not  they  a  be  render¬ 
ing  good  service  to  a  substantial  number  of  people?  A. 
Yes,  they  are. 

Q.  The  question  as  to  whether  or  not  it  is  good  allocation 
is  not — 

The  Examiner:  (Interposing)  Strike  out  that]  part  of 
the  answer. 


By  Mr.  Lohnes: 

Q.  Are  you  familiar  with  the  Waterbury  area?  A.  Yes. 
Q.  Would  you  say  that  the  city  of  Watbrbury  is 
163  more  highly  industrialized  and  as  such  v^ould  call 
for  a  stronger  signal  than  the  average  city? 

Mr.  Sutton:  I  think  that  is  a  very  broad  question  at 


least,  Mr.  Examiner,  in  going  to  the  average  city.j 


I  think 


it  might  be  pertinent  to  get  this  witness’  opinion  a^  to  what 
signals  are  necessary  in  that  area,  but  it  is  very  broad  in 
comparing  it  to  an  average  city. 

Mr.  Lohnes :  All  right.  I  will  ask  it  that  way.  | 

The  Examiner:  Would  you  like  to  narrow  ypur  ques- 


to  conform  to  Mr.  Sutton’s  idea? 

Mr.  Lohnes :  Yes  sir,  I  will  be  glad  to  do  that.  | 

i 


i 

I 
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By  Mr.  Lohnes: 

Q.  What  signal  would  think  would  be  necessary  to  serve 
Waterbury?  A.  Well,  of  course,  there  would  be  portions 
of  Waterbury  in  which  a  2  millivolt  signal  I  would  expect 
would  give  good  service,  but  I  also  believe  there  would  be 
portions  in  which  a  signal  in  excess  of  10  millivolts 
would  be  required. 

Q.  In  excess  of  10?  A.  Pardon? 

Q.  In  excess  of  10?  A.  Yes. 

Mr.  Lohnes:  That  is  all. 

The  Examiner:  Any  further  cross  examination? 

Mr.  Cunningham:  No  questions,  Mr.  Examiner. 

The  Examiner:  Any  redirect,  Mr.  Sutton? 

164  Redirect  Examination 
By  Mr.  Sutton: 

Q.  Mr.  Lodge,  Mr.  Lohnes  asked  you  some  questions  with 
respect  to  the  operation  of  WJAS  and  WEBC,  assuming 
they  operate  under  the  same  conditions  under  which  they 
now  operate,  with  5  kilowatts,  would  or  would  not  the  point 
at  which  interference  would  occur  remain  the  same  geo¬ 
graphical  point?  A.  If  the  antenna  design  were  unchanged. 

The  Examiner:  If  the  what? 

The  Witness :  If  the  antenna  design  were  unchanged  and 
each  station  increased  its  power  in  like  amount.  I  would 
not  expect  the  interference  line  to  move. 

By  Mr.  Sutton: 

Q.  It  would  be  merely  at  a  higher  contour?  A.  That  is 
correct. 

Mr.  Sutton:  That  is  all. 

The  Examiner :  That  is  all.  Call  the  next  witness. 

Mr.  Suton:  Mr.  Examiner,  for  the  benefit  of  the  record, 
I  make  the  request  at  this  time  that  this  case  be  held  open 
pending  a  hearing  on  the  application  of  WJAS  for  5  kilo¬ 
watts. 

The  Examiner :  The  motion  is  denied. 

Mr.  Sutton:  When  the  full  broad  question  is  presented 
as  to  the  entire  feasibility  and  usefulness  of  5  kilowatts  by 
WJAS. 

The  Examiner:  The  motion  is  denied  and  an  exception. 

Mr.  Sutton:  We  rest  in  chief. 
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165  The  Examiner:  Yon  rest? 

Mr.  Sutton:  In  chief,  yes  sir. 

The  Examiner:  WATR? 

i 

(Discussion  off  the  record.) 

Mr.  Lohnes:  Mr.  Thomas. 

Whereupon  Harold  Thomas  was  called  as  a  witness  on 
behalf  of  WATR,  having  first  duly  sworn,  was  examined 
and  testified  as  follows : 

I 

i 

Direct  Examination 
By  Mr.  Lohnes: 

Q.  You  will  please  state  your  name.  A.  Harold!  Thomas. 
Q.  And  where  do  you  reside?  A.  Waterbury. 

Q.  What  connection  do  you  have  with  WATR?  A. 
I  am  the  general  manager.  | 

Q.  What  is  the  licensee  corporation  of  WATR?  A. 
WATR  Company,  Incorporated. 

Q.  And  what  connection  do  you  have  with  the  corpora¬ 
tion?  A.  I  own  89  per  cent  of  the  stock.  ' 

The  Examiner:  What?  I  did  not  hear  your |  answer? 
The  Witness :  I  own  89  per  cent  of  the  stock. 

By  Mr.  Lohnes : 

Q.  And  are  you  an  officer  in  the  corporation?  A.  I  am 
the  president  and  treasurer. 

Q.  Who  owns  the  other  stock  in  the  corporation? 

166  A.  Milton  Meyers  owns  10  per  cent  and  Lillian 
Thomas  owns  one. 

I 

Q.  Are  you  an  American  citizen?  A.  Yes. 

Q.  Are  the  other  stockholders  American  citizens?  A. 
What  is  that?  j 

Q.  Are  your  other  stockholders  American  citizens?  A. 
Yes,  they  are. 

Mr.  Sutton:  I  object  to  that  until  it  is  proven  as  to  his 
acquaintance  with  them  and  the  basis  of  his  knowledge. 

Mr.  Cunningham :  I  think  that  is  a  good  objection,  also. 
The  Examiner:  What  relation  are  you  to|  Lillian 
Thomas  ?  j 

The  Witness:  Husband. 

The  Examiner:  You  know  that  she  is  an  American 
citizen  ?  j 

The  Witness:  Yes,  sir. 
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By  Mr.  Lohnes: 

Q.  And  who  is  Mr.  Meyers?  A.  Milton  Meyers  is  an 
attorney  in  Waterbury. 

Q.  A  member  of  the  bar  in  Waterbury?  A.  That  is 
correct. 

Q.  What  is  the  population  of  Waterbury?  A.  The  1930 
census  is  99,990. 

Q.  And  what  other  stations  are  located  in  Waterbury? 
A.  WBRY. 

167  Q.  And  what  is  its  frequency?  A.  1530  kilocycles. 
Q.  And  power  ?  A.  1000  watts. 

Q.  How  many  employees  do  you  have  at  WATR?  A. 
At  the  present  time,  including  myself,  there  is  12. 

Q.  And  can  you  state  roughly  their  duties,  without 
naming  the  employees?  A.  There  are  three  announcers, 
one  who  is  a  program  director,  a  secretary,  a  continuity 
writer,  three  operators  and  two  salesmen,  and  one  more 
who  cleans  the  place. 

Q.  And  what  are  the  hours  of  operation  of  WATR  at 
present?  A.  They  are  on  the  air  from  7  a.  m.  until  sunset 
in  San  Antonio,  Texas,  which  is  7  o’clock  at  the  present 
time. 

Q.  Does  WATR  have  any  network  affiliations?  A.  We 
are  on  the  Intercitv  Broadcasting  Svstem. 

Q.  And  how  much  per  week  does  that  cost  you?  A. 
Roughly,  a  hundred  dollars  a  week. 

Q.  If  WATR  operated  full  time  what  would  it  cost  you? 
A.  If  WATR  was  on  full  time  there  is  enough  commercial 
programs  in  the  Intercity  chain  which  would  more  than 
pay  for  the  expense  which  we  have  at  present. 

Mr.  Sutton :  I  object  to  that  and  move  that  it  be  stricken 
until  it  is  shown  that  it  is  available  to  this  station. 

168  The  Examiner :  I  think  the  objection  is  well  taken. 
You  mean,  Mr.  Thomas,  that  if  full  time  were 

granted  this  station  that  there  would  be  enough  of  local 
commercial  programs? 

The  Witness:  No;  commercial  from  the  chain. 

The  Examiner:  Oh! 

The  Witness:  They  have  enough  signed  up,  but  we  can’t 
take  it  because  they  are  at  night. 

The  Examiner:  How  do  you  know  this? 

The  Witness:  Well,  I  have  been  so  told.  I  know  the 
programs  which  they  have,  which  all  the  chain  stations 
carry  on  that  chain,  all  but  us. 
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i 

The  Examiner :  It  is  not  very  important.  It  sounds  like 
hearsay  to  me. 

By  Mr.  Lohnes: 

Q.  What  news  service  does  WATR  have?  A.j  We  sub¬ 
scribe  to  the  Trans-Radio  News. 

Q.  And  is  that  available  to  you  on  a  full  time  basis?  A. 
Yes.  The  service  we  pay  for  is  from  5  in  the  morning  until 
1  the  next  morning. 

Q.  In  addition  to  Trans-Radio  News  Service  do|  you  have 
any  relationship  with  any  newspaper  in  Watefbury  for 
the  purpose  of  supplying  news  to  the  station?  A.|  Yes.  The 
Waterbury  Democrat  supplies  us  local  news. 

Q.  Mr.  Thomas,  how  much  is  it  going  to  cost  you  to  make 
this  change  from  the  present  frequency  to  1290 

169  kilocycles?  A.  Roughly  speaking,  aroun<J  $10,000. 

Q.  I  show  you,  Mr.  Thomas,  that  which  has  been 
marked  WATR  Exhibit  1,  and  ask  you  to  state  jwhat  that 
is?  A.  That  is  the  financial  statement  on  the  first  page  of 
the  corporation  since  its  existence,  and  also  on|  the  back 
page  the  profit  and  loss  statement  for  the  year  ending  Sep¬ 
tember  30,  1936.  | 

Q.  Now,  with  respect  to  that  first  page,  is  tha|t  a  state¬ 
ment  of  the  financial  condition?  A.  That  is  right. 

Q.  As  of  what  date?  A.  As  of  September  30,  1936. 

Q.  And  why  did  you  choose  that  date?  A.  W^ll,  that  is 
when  the  corporation  started. 

Q.  That  is  the  end  of  your  fiscal  year?  A.  That  is  right. 

Q.  With  relationship  to  the  present  time,  howj  does  the 
financial  condition  of  the  corporation  compare  with  what  it 
did  on  September  30th?  A.  About  the  same. 

Mr.  Cunningham:  I  do  not  think  that  means  much,  Mr. 
Examiner;  I  object  to  the  statement  4  ‘  about  the  I  same.” 

The  Examiner:  It  is  rather  indefinite. 

i 

By  Mr.  Lohnes : 

Q.  Let  it  be  detailed  there  what  changes  have  been  made, 
if  any,  in  any  of  those  items?  A.  Well,  that  id  approxi¬ 
mately  a  time  difference  of  about  three  months,  and 

170  the  figures  as  shown,  if  they  were  taken  again,  would 
show  very  little  change  than  at  this  time. 

Q.  Would  the  cash  on  hand  and  the  accounts  Receivable 
be  about  the  same?  A.  Probably  the  accounts  receivable 
would  be  a  little  higher  than  they  are  now. 
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Mr.  Cunningham :  I  think,  Mr.  Examiner,  this  is  entirely 
too  vague  and  indefinite. 

The  Examiner:  It  is  very  indefinite. 

The  Witness:  Probably  a  little  higher? 

Mr.  Lohnes:  I  offer  this  in  evidence. 

Mr.  Sutton :  I  have  no  objection  for  what  it  is  worth  as 

of  the  time  it  is  taken,  but  I  do  not  want  it  to  be  interpreted 

as  of  the  condition  todav. 

* 

The  Examiner:  It  will  go  in  as  a  statement  as  of  Sep¬ 
tember  30,  1936,  if  such  is  admitted. 

You  prepared  this  yourself,  did  you? 

The  Witness :  Yes,  under  my  direction. 

7  V 

By  Mr.  Lohnes: 

Q.  Mr.  Thomas,  you  are  an  89  per  cent  stockholder  in 
this  corporation?  A.  That  is  right. 

The  Examiner:  It  is  received. 

(The  document  referred  to  was  received  in  evidence 
and  marked,  “Applicant’s  Exhibit  1,  Docket  4292,” 
and  is  filed  with  the  transcript  in  possession  of  the 
Commission.) 

171  By  Mr.  Lohnes: 

Q.  I  show  you  what  has  been  marked  Exhibit  No.  2,  and 
ask  you  to  state  what  that  is?  A.  Exhibit  No.  2  is  a  finan¬ 
cial  statement  of  mvself,  which  shows  the  cash  in  the  banks. 

Q.  Never  mind  what  it  shows.  It  speaks  for  itself.  But 
this  is  a  financial  statement  of  your  own  personal  condition 
as  of  what  date?  A.  As  of  January  28,  1937. 

Q.  And  you  prepared  that  statement?  A.  That  is  right. 

Q.  Mr.  Thomas,  if  funds  are  needed  for  the  construction 
of  this  station  other  than  that  which  is  on  deposit  in  the 
corporation,  where  will  you  obtain  the  funds?  A.  I  am 
prepared  to  buy  additional  stock  to  finance  whatever  we 
need. 

Q.  And  you  are  an  89  per  cent  stockholder  now?  A. 
That  is  right. 

Mr.  Lohnes :  I  offer  Exhibit  No.  2  in  evidence. 

Mr.  Sutton :  Mr.  Examiner,  I  want  to  raise  a  question  at 
this  particular  point.  This  is  an  attempt  to  show  the  finan¬ 
cial  backing  of  another  party. 

The  Examiner:  Of  what? 

Mr.  Sutton :  Of  another  party  behind  the  corporation. 
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The  Examiner:  Yes. 

Mr.  Lohnes:  He  is  the  principal  stockholder. 

The  Examiner:  He  is  another  party.  S|o  far  Mr. 

172  Sutton  is  correct. 

Mr.  Sutton:  And  such  a  tender  that  he j  will  sup¬ 
port  by  buying  other  stock  for  the  purpose  of  indicating 
additional  mony  for  this  company’s  use  is  not  bidding  un¬ 
less  that  be  in  writing. 

The  Examiner :  It  may  not  be  binding,  but  he  is  testify¬ 
ing  to  his  intention,  and  proving  his  worth,  and  his  ability 
to  carry  out  his  intention.  I  think  in  view  of  the  fact  that 
he  owns  89  per  cent  of  the  stock  and  that  they  irfight  need 
additional  cash  to  make  this  construction  should  this  ap¬ 
plication  be  granted,  and  that  he  is  worth  over  $23,000  in 
actual  cash,  and  has  no  liabilities,  would  make  it! proper.  I 
think  I  will  allow  it  in.  j 

It  is  done  all  the  time,  is  it  not? 

Mr.  Sutton:  I  am  raising  the  question  at  this  itime,  Mr. 
Examiner. 

(The  document  referred  to  was  received  inj  evidence 
marked,  “Applicant’s  Exhibit  2,  Docket  4292,”  and  is 
filed  with  the  transcript  in  possession  of  the!  Commis¬ 
sion.) 

By  Mr.  Lohnes: 

Q.  I  show  you  what  has  been  marked  Applicant ’s  Exhibit 
No.  3  and  ask  vou  to  state  what  that  is?  A.  That  is  the 
schedule  taken  from  the  log  for  the  week  of  Janqry  3rd  to 
the  9th,  1937.  I 

Q.  Does  this  show  the  programs  which  actually  went 
out  over  the  station  WATR  during  that  period  of  time? 
A.  That  is  right. 

Q.  Do  you  know  it  is  true  and  correct?  j  A.  I  do. 

173  Mr.  Lohnes :  I  offer  it  in  evidence. 

The  Examiner:  This  represents  the  typical  pro¬ 
grams  of  the  station,  is  that  correct? 

The  "Witness:  Yes,  that  is  correct.  That  is  the  one  for 
that  week  that  was  on. 

The  Examiner:  Did  you  prepare  this  yourself? 

The  Witness :  That  is  right,  under  my  direction. 

The  Examiner:  Let  it  be  admitted. 
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(The  document  referred  to  was  received  in  evidence 
marked,  “ Applicant’s  Exhibit  3,  Docket  4292,”  and 
is  filed  with  the  transcript  in  possession  of  the  Com¬ 
mission.) 

By  Mr.  Lohnes : 

Q.  Mr.  Thomas,  I  show  you  that  which  has  been  marked 
as  Applicant’s  Exhibit  No.  4  and  ask  you  to  state  what 
that  is?  A.  It  is  a  distribution  of  broadcast  time  of  WATR 
and  the  present  operating  schedule  broken  down  from  Ex¬ 
hibit  No.  3. 

Q.  Now,  have  you  answered  my  question  fully  as  to  the 
identification  of  No.  4?  A.  I  believe  I  have  answered  that. 
It  is  a  breakdown  of  the  No.  3  exhibit  which  shows  the  oper¬ 
ating  number  of  hours  and  the  percentages  allotted  to  com¬ 
mercial  programs  and  things  of  that  kind. 

Q.  And  the  nature  as  to  whether  local  programs  and  so 

forth?  A.  That  is  right.  It  is  all  broken  down  as  to 
174  the  programs. 

Q.  Did  you  prepare  that  yourself  ?  A.  That  is 
right,  it  was  done  under  my  direction. 

Q.  Do  you  know  it  is  true  and  correct?  A.  Yes. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

The  Examiner:  It  is  received. 

(The  document  referred  to  was  received  in  evidence 
and  marked  “Applicant’s  Exhibit  4,  Docket  4292,” 
and  is  filed  with  the  transcript  in  possession  of  the 
Commission.) 

Bv  Mr.  Lohnes: 

«/ 

Q.  Mr.  Thomas,  I  show  you  that  which  has  been  marked 
Applicant’s  Exhibit  No.  5,  and  ask  you  to  state  what  that 
is?  A.  It  shows  the  national  advertisers  who  have  used 
WATR  during  the  year  1936. 

Q.  The  national  advertising  accounts?  A.  That  is  right. 

Q.  Did  you  prepare  that  exhibit?  A.  Yes,  I  did. 

Q.  Or  was  it  prepared  under  your  direction?  A.  It  was 
prepared  under  my  direction. 

Q.  Do  you  know  that  it  is  true  and  correct?  A.  It  is. 

Mr.  Lohnes :  I  offer  that  in  evidence. 

The  Examiner:  Are  these  carried  on  the  Intercity 

chain? 


91 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL. 

The  Witness :  We  went  into  the  Intercity  chain  the 

175  first  of  the  year.  We  were  on  another  chjain  before 

that. 

The  Examiner:  What  chain? 

The  Witness:  The  Yankee  Network.  We  were  on  that 
two  years  before  this. 

The  Examiner:  I  see  no  objection  to  admitting  this. 

(The  document  referred  to  was  received  iii  evidence 
and  marked,  44 Applicant’s  Exhibit  5,  Docket  4292,” 
and  is  filed  with  the  transcript  in  possession  of  the 
Commission.) 

i 

By  Mr.  Lohnes: 

Q.  Mr.  Thomas,  I  show  you  that  which  has  been  marked 
Applicant’s  Exhibit  No.  6  and  ask  you  to  state  iwhat  that 
is?  A.  It  shows  the  organizations  who  are  usiiig  the  sta¬ 
tion  on  a  gratis  basis. 

Q.  Are  they  currently  using  the  station  at  the  present 
time?  A.  Yes.  j 

Q.  And  you  prepared  this?  A.  Yes,  sir,  it  was  done 
under  my  direction. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

The  Examiner:  It  is  received. 

(The  document  referred  to  was  received  in  evidence 
and  marked,  44 Applicant’s  Exhibit  6,  Docket  4292,” 
and  is  filed  with  the  transcript  in  possession  of  the 
Commission.) 

176  By  Mr.  Lohnes:  | 

Q.  I  show  you  what  has  been  marked  Applicant’s  Ex¬ 
hibit  7,  and  ask  you  to  state  what  that  is?  A.  It  shows  a 
few  of  the  outstanding  features  that  WATR  carried  dur¬ 
ing  the  year  1936. 

Q.  Did  you  prepare  that  list?  A.  Yes,  it  was  done  under 
my  direction. 

Mr.  Lohnes :  I  offer  it  in  evidence. 

Mr.  Sutton :  I  move  that  the  title  be  stricken,  j 

The  Examiner :  That  motion  is  granted.  That  is  a  con¬ 
clusion. 

(Discussion  off  the  record.) 

The  Examiner:  The  exhibit  is  received. 
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(The  document  referred  to  was  received  in  evidence  and 
marked,  ‘‘Applicant’s  Exhibit  7,  Docket  4292,”  and  is  filed 
with  the  transcript  in  possession  of  the  Commission.) 

By  Mr.  Lohnes : 

Q.  Mr.  Thomas,  I  show  you  that  which  has  been  marked 
Applicant’s  Exhibit  8,  and  ask  you  to  state  what  that  is? 
A.  It  is  local  talent  appearing  or  using  the  station  at  the 
present  time. 

Q.  This  is  live  talent?  A.  Live  talent,  that  is  right. 

Q.  Would  they  continue  using  the  station  if  WATR  had 
full  time?  A.  Yes;  and  a  great  many  more. 

The  Examiner:  Is  this  sponsored  and  sustaining 

177  both? 

The  Witness:  No;  just  sustaining. 

The  Examiner :  All  sustaining. 

By  Mr.  Lohnes : 

Q.  Did  you  prepare  that  list?  A.  It  was  done  under  my 
direction. 

Mr.  Lohnes :  I  offer  it  in  evidence. 

The  Examiner:  It  is  received. 

(The  document  referred  to  was  received  in  evidence  and 
marked,  “Applicant’s  Exhibit  No.  8,  Docket  4292,”  and  is 
filed  with  the  transcript  in  possession  of  the  Commission.) 

By  Mr.  Lohnes : 

Q.  Mr.  Thomas,  I  show  you  Applicant’s  Exhibit  9  and 
ask  you  to  state  what  that  is  ?  A.  It  shows  the  number  of 
persons  who  are  not  using  the  station  at  the  present  time, 
but  would  be  available  if  we  had  full  time,  or  evening 
hours. 

Q.  And  is  this  list  of  talent  based  upon  your  own  per¬ 
sonal  knowledge  that  you  say  would  be  available  for  night¬ 
time  hours  to  the  station?  A.  Yes;  all  these  persons  have 
been  auditioned,  and  they  are  not  available  because  they 
are  working  people. 

Q.  And  you  prepared  that  list  yourself,  or  it  was  done 
under  your  direction?  A.  It  was  done  under  my  direction. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

The  Examiner :  I  will  receive  it. 

178  (The  document  referred  to  was  received  in  evi¬ 
dence  and  marked,  “Applicant’s  Exhibit  9,  Docket 
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4292/’  and  is  filed  with  the  transcript  in  possession  of  the 
Commission.) 

! 

By  Mr.  Lohnes : 

I 

Q.  Showing*  you  Exhibit  No.  10,  Mr.  Thomas,  I  ask  you 
to  state  what  that  is  ?  A.  That  is  new  local  programs  to  be 
broadcast  during  additional  hours. 

Q.  Assuming  that  your  application  is  granted?  A.  If 
granted,  that  is  right. 

Q.  And  those  are  all  what  kinds  of  programs?  A.  All 
local  programs.  j 

Q.  And  upon  what  basis  do  you  state  that  these  pro¬ 
grams  would  be  available  to  WATR  if  you  had  full  time? 
A.  Well,  some  of  the  artists  on  these  programs,  ks  I  have 
stated,  are  not  available  during  the  hours  that  we  operate 
now,  and  naturally  they  cannot  broadcast.  If  we  had  full 
time  they  are  whiling  to  make  use  of  the  station.  | 

The  Examiner:  They  have  all  been  contacted  by  you? 

The  Witness:  Yes,  they  have  all  been  auditioned  and 
contacted  by  us. 

Mr.  Lohnes :  I  offer  that  exhibit  in  evidence. 

The  Examiner :  It  is  received. 

(The  document  referred  to  was  received  in  evidence  and 
marked,  “  Applicant  ’s  Exhibit  10,  Docket  4292,’  ’  and  is  filed 
with  the  transcript  in  possession  of  the  Commission.) 

i 

179  By  Mr.  Lohnes : 

i 

i 

Q.  I  show  you  Applicant’s  Exhibit  No.  11  and  akk  you  to 
state  w’hat  that  is?  A.  They  are  advertisers  who  have  used 
WATR  during  the  summertime  evening  hours  and  are  not 
on  the  air  at  the  present  time. 

Q.  Does  WATR  have  longer  hours  in  the  suminertime  ? 
A.  Yes;  we  operate  in  June  and  July  up  until  9:30. 

Q.  And  these  advertisers  use  evening  hours  in  the  sum¬ 
mer  time  but  do  not  use  them  at  the  present  time?  |A.  That 
is  right. 

The  Examiner:  Is  that  sunset  at  9:30?  j 

The  Witness :  Yes ;  that  is  with  daylight  saving.  8 :30  is 
sunset  the  regular  hour. 

Mr.  Lohnes :  I  offer  that  in  evidence. 

The  Examiner :  It  is  received. 
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(The  document  referred  to  was  received  in  evidence  and 
marked,  ‘ 4  Applicant’s  Exhibit  11,  Docket  4292,”  and  is  filed 
with  the  transcript  in  possession  of  the  Commission.) 

The  Examiner:  Is  not  this  a  duplicate  of  what  is  al¬ 
ready  in  evidence? 

Mr.  Lohnes :  No,  sir. 

The  Examiner:  Have  you  not  already  got  that  in  evi¬ 
dence  ? 

Mr.  Lohnes:  This  is  the  full  time  schedule  based  upon 
the  present  one. 

180  The  Examiner :  The  present  one  would  be 
changed  if  this  application  were  granted? 

The  Witness :  It  is  continued  from  the  present. 

The  Examiner:  It  would  be  similar  to  this  (indicating)  ? 

The  Witness :  All  except  the  nine  hours. 

By  Mr.  Lohnes : 

Q.  Please  state  what  exhibit  12  is?  A.  Exhibit  12  is  the 
present  operating  schedule  and  proposed  full  time  schedule 
of  WATR. 

Q.  In  other  words,  that  is  based  upon  the  exhibit  which 
has  been  placed  in  evidence  before  as  to  what  the  station  is 
doing  now  and  the  proposed  use  of  the  available  talent  and 
the  programs  shown  by  previous  exhibits?  A.  That  is 
right. 

Q.  Did  you  prepare  this  exhibit?  A.  It  was  done  under 
my  direction. 

Mr.  Lohnes :  I  offer  it  in  evidence. 

The  Examiner :  It  is  received. 

(The  document  referred  to  was  received  in  evidence 
marked,  4 ‘Applicant’s  Exhibit  No.  12,  Docket  4292,”  and  is 
filed  with  the  transcript  is  possession  of  the  Commission.) 

Mr.  Lohnes :  If  the  Examiner  please,  I  would  like  to  have 
received  in  evidence  at  the  present  time  the  depositions 
which  were  taken  on  behalf  of  the  applicant  pursuant  to  the 
order  of  the  Commission. 

The  Examiner:  Are  they  all  in  order  according  to  the 
order  of  the  Commission? 

181  Mr.  Lohnes:  Yes. 

The  Examiner :  They  are  received  with  the  excep¬ 
tion  as  to  any  incompetent,  irrelevant  or  immaterial  matter 
or  hearsay  evidence,  which  will  be  excluded  if  it  appears. 

(Discussion  off  the  record.) 
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(Depositions  of  the  following  named  witnesses  I  were  re¬ 
ceived:  Hon.  Frank  Hayes;  Mrs.  Edith  E.  Ladd;  Vincent 
Maloney;  Ed  Fitzpatrick;  Charles  B.  Durbin;  Clyde  Jen¬ 
nings;  Wm.  M.  Harris;  John  L.  Gaffney;  Nathdn  Freed¬ 
man;  Henry  W.  Minor;  Hugo  Wilberg;  John  P.  Barry; 
James  J.  Curtain;  Harry  X.  Cashin;  Ed  Fitzgerald;  Her¬ 
bert  Smith;  Father  Cryne;  Walter  Monigan,  Sr. j  Preston 
H.  Cree;  Charles  A.  Templeton;  Harry  Leibeskind;  Wil¬ 
liam  Fitzpatrick;  John  Shea;  Albert  Cantor;  Slerge  Be¬ 
langer;  Patrick  McFadden;  Milton  Engelman;  John  Col¬ 
lins;  Aron  Platt;  J.  Joseph  Smith;  Charles  J.  Bainnon;  R. 
C.  Fisher;  Ed  Goldberg;  Rev.  Dr.  John  Lewis;  Rjev.  J).  P. 
Gains;  Father  Valdambrini;  William  Schneer.) 

Mr.  Sutton :  May  I  reserve  my  right  to  object  to  this  at 
anytime  during  the  hearing  until  I  can  check  my  records 
in  the  office  as  to  the  notice? 

The  Examiner:  During  the  hearing? 

Mr.  Sutton :  During  the  hearing. 

The  Examiner :  You  may  not  have  a  chance  to  go  to  your 
office  during  this  hearing,  because  I  hope  to  finish  it  today. 

Mr.  Cunningham :  I  see  no  reason,  if  it  is  agreeable,  why 
the  record  could  not  be  permitted  to  remain  open.  ! 

The  Examiner:  For  that  purpose,  of  course? 

182  Mr.  Sutton:  For  that  purpose,  yes. 

The  Examiner:  He  was  specifying  daring  the 

hearing. 

Mr.  Cunningham:  I  see. 

Mr.  Sutton :  Until  a  couple  of  days.  I  do  not!  want  to 
raise  the  question  of  no  notice  until  I  check  my  qffice  rec¬ 
ords.  I  may  have  been  notified,  but  it  made  no  impression, 
which  is  lasting  until  this  time. 

Mr.  Lohnes :  In  so  far  as  the  Applicant  is  concerned,  my 
records  show  that  Mr.  Sutton’s  client  was  served  w^th  a  reg¬ 
istered  mail  notice  of  the  petition  to  take  depositions. 

Mr.  Sutton:  It  may  have  been.  I  do  not  kijow,  Mr. 
Lohnes. 

The  Examiner :  That  just  goes  on  the  record,  thjat  he  re¬ 
serves  the  right  to  raise  the  question  subsequently  j 

Now,  as  to  cross  examination,  Mr.  Sutton,  do  you  have 
any? 

Mr.  Sutton:  Yes,  I  do. 

The  Examiner :  I  think,  gentleman,  perhaps  we  mil  sus¬ 
pend  for  a  few  minutes. 
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(A  short  recess  was  taken.) 

The  Examiner :  All  right,  Mr.  Sutton. 

Cross  Examination 

Mr.  Sutton :  Mr.  Examiner,  in  order  to  clear  up  the  mat¬ 
ter  about  the  taking  of  depositions  may  I  have  until  the  3rd 
of  February  to  file  objections  to  these?  I  am  informed  by 
my  office  that  we  have  no  record  whatsoever  of  the  taking 
of  these  depositions.  It  is  possible  that  the  notice 

183  went  to  the  protestant,  my  client  in  this  case,  and  I 
want  to  check  that  phase  to  see  whether  that  is  right. 

The  Examiner:  What,  in  your  opinion,  would  be  the 
effect  on  the  matter  if  the  notice  went  to  your  client  and  you 
did  not  hear  about  it  ? 

Mr.  Sutton:  You  want  an  honest  expression? 

The  Examiner :  I  want  an  honest  expression. 

Mr.  Sutton:  An  honest  expression  is  that  the  rules  of 
the  Commission  should  require  that  it  be  served  on  the  op¬ 
posing  counsel,  but  the  present  rules  and  regulations  are 
that  it  be  served  upon  the  client. 

The  Examiner:  Would  you  like  to  have  that  go  on  the 
record? 

Mr.  Sutton:  I  should,  sir. 

The  Examiner:  It  will  stay  there. 

Mr.  Lohnes :  I  might  say  that  during  the  recess  I  phoned 
my  office,  and  I  have  here  the  receipt  of  the  Post  Office  De¬ 
partment  as  registered  mail,  showing  that  a  copy  was  sent 
to  the  Pittsburgh  Radio  Supply  House,  and  a  copy  of  my 
petition. 

The  Examiner:  You  may  file  that  with  the  depositions 
if  vou  wish  to. 

Mr.  Cunningham:  Mr.  Examiner,  if  it  will  save  time  I 
can  have  the  docket  clerk  down  here  who  will  testify  to  the 
subject,  whether  a  copy  of  the  order  was  sent  to  the  pro¬ 
testant  or  not;  I  do  not  know. 

(Discussion  off  the  record.) 

Mr.  Sutton:  On  the  record.  My  position  is  this, 

184  that  I  have  no  actual  knowledge  of  the  taking  of  the 
depositions.  It  is  true  that  I  was  out  of  the  city 

right  after  Christmas.  My  records  do  not  show  I  was  fur¬ 
nished  any  notice  by  my  client,  and  I  cannot  at  this  time 
substantiate  that  statement  until  I  confer  with  my  client  as 
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to  whether  I  received  notice  or  he  did  not  forward  it  to  me. 

The  Examiner :  If  he  has  a  receipt  from  the  pdst  office  I 
should  think  that  would  be  sufficient  to  cover  the  ppint. 

Mr.  Sutton :  I  have  no  objection  to  him  filing  his  receipt 
there. 

Mr.  Lohnes :  It  is  a  receipt  showing  service  of|  my  peti¬ 
tion  to  take  depositions,  and  naming  the  dates  certain  and 
so  forth.  Of  course,  I  did  not  serve  the  order. 

And  may  the  record  show  this  receipt  is  dated  December 
19,  1936,  and  is  attached  to  the  depositions. 

By  Mr.  Sutton :  ! 

Q.  Mr.  Thomas,  I  refer  you  to  WJAS  Exhibit  No.  2-A. 
In  the  first  place,  have  you  any  knowledge  of  the  area  now 
served  by  WATR?  A.  Well,  we  consider  our  primary  area 
Waterbury  and  Naugatuck. 

Q.  Are  you  familiar  with  the  city  limits  of  Waterbury 
with  respect  to  the  map  which  is  Exhibit  2-A?  A.  I  looked 
at  it. 

Q.  Is  it  indicated  on  the  map  by  any  lines  there?  A. 
What  do  you  mean,  “any  lines ”? 

185  Q.  Is  this  line  on  this  map  where  the  word  “Naug¬ 
atuck7’  appears  in  going  around  the  city,  i^  that  the 
city  line?  A.  That  is  the  city  line,  that  is  right,  j 

Q.  Whereabouts  do  you  live  in  Waterbury?  A.  Well, 
let’s  see,  right  around  here  (indicating)  some  place. 

Q.  Do  you  know  from  a  listener’s  standpoint,  npt  a  tech¬ 
nical  standpoint,  whether  your  station  is  serving  put  as  far 
as  Waterville  at  the  present  time?  A.  We  know  we  have 
listeners,  yes. 

Q.  You  know  you  have  listeners.  Did  you  ever  listen  to 
your  station  there?  A.  Yes,  I  have  listened  to  it  there. 

Q.  Have  you  listened  to  your  station  outside  of  the  line 
which  is  marked  on  here  8.5?  A.  Well,  I  have  listened  to 
the  station  practically  all  around  the  Waterbury  airea. 

Q.  You  know  that  you  have  listeners  outsidp  of  that 
area?  A.  That  is  right.  ! 

Q.  Would  you  describe  for  us  and  for  the  record  from  the 
thickness  of  population  standpoint,  in  so  far  as  you  know 
it,  between  what  is  termed  on  this  exhibit  the  19  Epv/m  line 
drawn  on  there,  and  the  one  marked  8.5  mv/m?  A.  Well, 
Waterbury  is  a  town  where  apartments  start  ri^ht  from 
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the  business  area.  In  other  words,  there  are  apart- 

186  ments  right  over  the  stores,  and  they  continue  right 
to  the  edge  of  the  city.  It  is  thickly  populated  to  the 

edge  of  the  city.  That  is  where  most  of  the  population  is. 

Q.  And  in  this  general  direction,  a  little  west  of  north, 
you  have  here  an  area  called  Fulton  Park.  What  is  the 
characteristic  there?  What  is  the  population  as  far  as  it 
being  dense  is  concerned?  A.  Those  are  all  single  family 
houses. 

Q.  Those  are  all  single  family  houses?  A.  That  is  right. 
And  there  is  a  big  park  there. 

Q.  Would  you  be  good  enough,  if  you  know  it,  to  indicate 
on  that  map  the  approximate  business  area  of  Waterbury 
with  a  pencil,  the  extent  of  it  in  all  directions,  approxi¬ 
mately?  A.  The  business  are  is  considered  right  at  the 
center,  right  about  here  (indicating),  where  the  present 
transmitter  is. 

Q.  Where  the  present  transmitter  is?  A.  I  believe  that 
is  right  there;  I  am  not  sure. 

Q.  And  how  far  in  each  direction  does  that  business  area 
generally  extend?  A.  The  main  business  area  is  2-3-main 
streets  which  run  probably  about  six  or  seven  blocks. 

Q.  Are  they  indicated  on  here,  the  names?  A.  Well,  the 
business  area  I  can  give  you.  It  is  pretty  hard  to  read  it 
there  (indicating).  There  is  South  Main  Street,  Bank 
Street,  Grand  Street,  and  part  of  East  Main,  and  part  of 
West  Main. 

Q.  Would  it  be  fair  to  assume  say  within  a  radius 

187  of  half  an  inch  of  this  location  marked  the  4  4  present 
location”  is  the  extent  of  the  business  area?  A.  Yes, 

that  is  the  center. 

Q.  That  is  the  center,  about  a  half  inch  on  that  map?  A. 
We  are  practically  right  in  the  middle  of  the  business  area. 

Q.  I  see.  A.  If  that  is  the  present  location,  Let  me  see  if 
it  is.  I  cannot  see  it  very  well  on  that  map. 

Q.  In  what  directions  outside  of  this  19  mv/m  line  on 
here  is  the  principal  distribution  of  the  population  in  the 
City  of  Waterbury,  what  general  direction  is  it,  east,  north, 
west  or  south?  A.  The  main  is  towards  the  north. 

Q.  The  main  is  towards  the  north?  A.  From  the  busi¬ 
ness  area. 

Q.  Now,  this  proposed  location  for  your  proposed  sta¬ 
tion  there —  A.  (Interposing)  Yes. 


| 
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Q.  (Continuing) — that  is  down  in  the  valley  heire,  is  it, 
between  the  hills  surrounding  the  Naugatuck  Rivei^  on  each 
side?  A.  The  present  location? 

Q.  The  proposed  location.  A.  I  should  say  the  proposed 
location  is  probably  as  high  a  spot  as  anything  in  the  city 
proper. 

Q.  Is  that  on  one  of  those  hills?  A.  No,  it  is  nbt  on  the 
hills.  The  whole  city  is  like  a  bowl,  and  the  center  is 

188  right  in  the  middle.  j 

Q.  Do  I  understand  that  progressively  from 
around  there,  the  land  rises?  A.  The  land  rises  on  the 
edge  of  the  town. 

Q.  How  far  to  the  southwest  of  this  proposed  location  is 
the  range  of  hills?  A.  Southwest? 

Q.  Southeast.  A.  Well,  I  will  tell  you  as  to  the  hills 
southeast.  The  hills  go  up  from  just  about  the  end  here 
(indicating).  They  start  right  about  this  Naugatjuck  line. 

Q.  Is  that  the  line  at  the  bottom?  A.  Right  aropnd  here 
(indicating).  ] 

Q.  The  intermittent  dot  and  dash  line  marked,  Nauga¬ 
tuck’ J  and  “Prospect”  on  this  lower  part?  A.  That  is 
right. 

Q.  Mr.  Thomas,  you  appeared  before  the  local  body  at 
Waterbury,  did  you  not,  in  reference  to  a  re-zonihg  of  this 
property?  A.  That  is  right. 

Q.  What  zoning  is  it  classified  under  at  the  present  time? 
A.  It  is  classified  under  Class  B,  residence,  which  allows 
three  tenement  houses  or  garages. 

Q.  Is  that  the  present  zoning  restriction?  A.  Tljat  is  the 
present,  that  is  right. 

Q.  Were  you  an  applicant  before  the  city  at  that  time 
with  respect  to  changing  the  zoning  classification? 

189  A.  Yes.  We  had  a  hearing  on  it  after  it  was  pulished 
in  the  paper  about  changing  the  zone  and  ho  appli¬ 
cants  appeared  and  opposed  it,  and  apparently  it  is  all  set 
to  be  changed. 

Q.  Has  there  been  any  official  action  by  the  bo^rd?  A. 
No,  not  official,  but  we  have  no  opposition  or  people  op¬ 
posing  the  change,  because  across  the  street  it  is  already 
an  industrial  zone. 

Q.  The  present  characterization  of  that  territory  is  resi¬ 
dential  there,  as  you  have  described.  A.  Across  tjhe  street 
is  a  factory  now  that  is  industrial. 
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Q.  And  I  understand  there  has  been  no  official  action 
taken  on  your  application?  A.  No,  but  we  had  a  hearing 
after  due  notice  of  the  hearing  was  had. 

Q.  And  was  the  purpose  of  your  application  to  permit 
the  location  of  this  station  there  by  the  city?  A.  Yes. 

Q.  Changing  that  zone  location?  A.  To  put  the  pro¬ 
posed  transmitter  there. 

Q.  Mr.  Thomas,  you  testified  in  some  respects  as  to  ad¬ 
vancing  money  to  the  corporation. 

The  Examiner:  To  his  intention  to  advance  it,  if  neces¬ 
sary. 

Mr.  Sutton:  Yes,  his  intention  to  advance  it. 

The  Examiner :  He  did  not  say  advance  it.  He  said  buy 
additional  stock,  as  I  understand  it. 

190  Q.  what  is  the  amount  of  authorized  stock  of  the 
WATR  Company  at  the  present  time?  A.  The  com¬ 
pany  is  authorized  to  issue  stock  up  to  $50,000.  At  the 
present  time  it  has  out  only  $12,500  that  has  been  issued. 

Q.  Is  there  any  written  agreement  as  between  you  and 
the  corporation  to  subscribe  to  additional  stock?  A.  No, 
we  have  no  written  agreement. 

Q.  Is  there  any  written  agreement  between  you  and  the 
corporation  with  respect  to  advancing  additional  money? 
A.  No,  we  haven’t,  no. 

The  Examiner:  You  have  agreed  with  yourself  to  ad¬ 
vance  this  money,  if  necessary? 

The  Witness:  Yes,  that  is  right,  because  I  more  or  less 
control  it. 

Bv  Mr.  Sutton : 

•/ 

Q.  I  am  soriy  there  was  a  question  here  I  overlooked. 
WTiat  are  you  plans  with  respect  to  carrying  network  pro¬ 
grams  in  the  event  that  this  application  is  granted,  Mr. 
Thomas?  A.  Well,  we  are  at  the  present  time  on  the  Inter- 
citv  chain? 

w 

Q.  Intercity  chain?  A.  Intercity  Broadcasting  System 
is  their  official  title. 

Q.  What  is  the  key  station  of  that  chain?  A.  WMCA, 
New  York. 

Q.  Have  you  a  contract  which  runs  over  any 

191  period  of  time  with  that  network?  A.  Well,  we  have 
a  contract  for  one  year. 
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Q.  One  year?  A.  Yes;  it  was  just  signed.  j 

Q.  Is  it  your  intension  to  carry  the  services  of  that  net¬ 
work  in  the  event  your  application  is  granted?  ■  A.  Yes. 
The  contract  we  have  has  lines  which  run  to  the  city  on  un¬ 
limited  service,  but  we  are  not  able  to  use  the  full  facilities 
of  it.  | 

By  Mr.  Lohnes: 

j 

Q.  Unlimited  service?  A.  Yes,  that  is  right. 

By  Mr.  Sutton :  j 

Q.  Have  you  any  other  chain  affiliations?  A.  N<j>. 

Q.  Any  other  contemplated  at  this  time?  A.  No,  not  as 
yet.  | 

Q.  Have  you  had  any  negotiations  looking  foijward  to 
any  other  network  services?  A.  Well,  we  have  ijalked  to 
different  networks,  but  we  have  not  been  able  to  do  any¬ 
thing  because  we  have  not  got  full  time. 

Q.  What  other  stations  in  Connecticut  are  on  the  Inter¬ 
city  network  at  this  time?  A.  There  are  no  others  in  Con¬ 
necticut. 

i 

The  Examiner:  There  are  no  what? 

The  Witness:  No  other  stations  in  Connecticut] 

The  Examiner:  Connecticut? 

The  Witness :  That  is  right.  That  was  the  question. 

192  By  Mr.  Sutton:  j 

Q.  What  is  the  closest  station  to  you  that  caijries  the 
Intercity?  A.  WMCA,  New  York. 

Q.  The  lines  extend  beyond  you  in  an  easterly  direction? 
A.  They  go  to  Boston  and  Providence. 

Mr.  Sutton:  That  is  all.  j 

The  Examiner:  Any  cross  examination  by  the  Commis¬ 
sion  counsel? 

Cross  Examination 

i 

By  Mr.  Cunningham: 

Q.  I  have  one  or  two  questions  with  regard  to  the 
finances.  Forgetting,.  if  you  will  for  a  moment,  that  you  in¬ 
tend  to  supply  additional  funds  from  the  financial  state¬ 
ment  supplied,  Applicant’s  Exhibit  1,  what  moneys  would 
you  draw  from  to  defray  the  ten  or  twelve  thousand  dollar 
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expense  involved  in  the  construction  necessary?  A.  Well, 
on  the  standing  of  the  balance  sheet  it  naturally  shows  that 
there  is  no  ten  or  twelve  thousand  dollars  cash  available  to 
expend  for  this.  However,  I  have  talked  with  our  bankers 
in  Waterbury,  or  the  bank  we  do  business  with,  and  no  spe¬ 
cial  figure  was  mentioned,  but  it  is  my  understanding  that 
with  this  balance  sheet  it  is  possible  for  us  to  borrow  some 
substantial  sum,  if  necessary. 

Q.  Now,  you  have  $23,630  deposited  in  your  name?  A. 
That  is  right. 

193  Q.  Where,  Mr.  Thomas?  A.  Several  banks. 

Q.  Now,  what  are  they?  A.  Well,  the  Mechanics 
National  Bank  of  Providence,  the  Waterbury  National 
Bank,  the  Waterbury  Trust  Company,  and  the  First  Na¬ 
tional  of  Boston. 

Q.  All  in  the  form  of  cash?  A.  That  is  right. 

Q.  Now,  who  are  the  officers  and  directors  of  the  WATR 
Company  besides  yourself?  A.  My  wife  and  Mr.  Milton 
Meyers,  who  is  the  attorney  for  WATR,  the  local  attorney. 

Q.  And  when  did  you  incorporate?  A.  Within  three  or 
four  months  after  receiving  the  application  which  was 
granted  in  my  name. 

Q.  When  was  that?  A.  Over  two  and  a  half  years  ago; 
three  years  ago,  I  guess. 

Q.  Now,  what  broadcast  stations  are  involved  in  the  In¬ 
tercity  Broadcasting  System?  A.  The  call  letters  of  the 
stations  ? 

Q.  Yes.  A.  There  is  WMCA  in  New  York,  WPRO  in 
Providence,  WMEX  in  Boston,  WOL  in  Washington,  and 
there  is  one  station  in  Scranton,  Pennsylvania;  I  do  not 
know  just  the  call  letters  right  now. 

Q.  And  WATR  ?  A.  And  WATR,  that  is  right. 

Q.  Now,  a  moment  ago  you  stated  that  you  could 

194  not  negotiate  with  other  chains  because  you  did  not 
have  full  time?  A.  That  is  right. 

Q.  Is  it  your  proposal  to  negotiate  with  them  in  the  event 
the  Commission —  A.  (interposing)  We  are  not  able, — 

Q.  (Interposing)  May  I  finish  the  question?  A.  Yes. 

Q.  (Continuing)  In  the  event  the  Commission  sees  fit  to 
allow  W'ATR  to  operate  full  time?  A.  We  are  not  able  to 
negotiate  for  at  least  a  year,  because  we  have  a  contract 
with  the  Intercity  chain  right  now. 
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Q.  Now,  Mr.  Thomas,  several  other  stations  supply 
Waterbury  with  primary  service,  do  they  nott  A.  There 
is  one  other  to  my  knowledge. 

Q.  What  is  that?  A.  WTIC  in  Hartford.  j 
Q.  What  kind  of  service  does  WTIC  give  j Waterbury, 
Mr.  Thomas?  A.  Well,  it  is  considered  as  primary,  as  I 
understand  from  the  engineer. 

The  Examiner :  Is  that  on  5  kilowatts  ? 

The  Witness:  50  kilowatts. 

The  Examiner:  50  kilowatts,  I  mean;  a  cl^ar  channel 
station  ? 

The  Witness :  Clear  channel,  yes. 

„  I 

195  By  Mr.  Cunningham: 

i 

Q.  That  is  satisfactorily  received  in  Waterbury,  is  it 
not?  A.  Yes,  it  seems  to  be. 

Q.  And  WBZ  and  WBZA  are  not  received  alj  all? 

Mr.  Lohnes :  Answer. 

The  Witness:  It  is  received,  but  not  satisfactory  ser¬ 
vice. 

i 

By  Mr.  Cunningham: 

| 

Q.  And  WGrY  in  Schnectady?  A.  I  believO  it  can  be 
heard,  but  I  never  personally  was  able  to  hear  it. 

Q.  But  WTIC  service  is  received  day  and  |  night  ?  A. 
That  is  right.  j 

Q.  Now,  what  other  station  is  located  in  WatOrbury?  A. 
There  is  Station  WBRY.  j 

Q.  Is  that  full  time  ?  A.  Full  time,  yes  sir. 

Q.  On  what  station  assignment?  A.  On  1530  kc.  on  the 
new  high  frequency  channel. 

Q.  What  power?  A.  1  kilowatt.  j 

Q.  Now,  are  you  in  a  general  way  acquaintpd  with  the 
service  supplied  by  that  station?  A.  Well,  only  |from  listen¬ 
ing  to  it  in  different  locations. 

Q.  From  a  program  standpoint  you  ar£  familiar,  I 

196  assume,  generally?  A.  Yes;  we  listen  to  it,  listen  to 
it  frequently,  because  we  consider  it  as  our  competi¬ 
tor,  and  naturally  we  want  to  know  and  bonder  that 
they  do. 

Q.  And  I  assume,  Mr.  Thomas,  that  you  mil  provide  a 
service  other  and  different  from  that  if  the  Commission 
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sees  fit  to  allow  you  to  operate  full  time'?  A.  Yes;  entirely 
different  as  far  as  chain  connections  would  be  concerned. 

Q.  Now,  wherein  will  your  service  differ?  A.  Well,  we 
will  be  on  a  different  chain  than  they  would  have  for  one 
thing,  and — 

Q.  (Interposing)  Now,  if  I  may  interrupt,  how  many 
chain  hours  do  you  propose  to  operate  if  given  full  time  on 
WTAR?  A.  Approximately  50  per  cent  of  the  time. 

Q.  Fifty  per  cent  chain?  A.  That  is  right. 

Q.  Now,  the  remaining  50  per  cent?  A.  Would  be  local 
programs. 

Q.  Now,  how  much  time  does  this  other  station  on  1530 
kilocycles  in  Waterbury  spend  on  chain,  if  any  ?  A.  Well, 
I  don’t  know  on  their  percentages,  but — 

Q.  (Interposing)  It  probably  is  not  more  than  50  per 
cent,  would  you  say  ?  A.  Well,  they  have  at  least  50  per 
cent  or  more,  that  is  on  chains. 

Q.  Now,  with  regard  to  local  service  that  that  sta- 
197  tion  supplies?  A.  WBRY,  you  mean? 

Q.  Wherein  will  your  service  from  a  local  stand¬ 
point  differ?  A.  Well,  from  actual  listening  I  personally 
know  that  evervone  in  Waterburv  is  not  able  to  receive 

V  %/ 

that  station. 

Q.  No;  I  am  afraid  you  misunderstand  me,  Mr.  Thomas. 
What  type  of  program  will  you  give  during  the  50  per  cent 
of  the  time  that  you  will  operate  which  is  new  and  different 
from  that  now  given  by  that  existing  station  on  1530  kilo¬ 
cycles  in  Waterbury?  A.  Well,  every  station  I  should  say 
has  a  different  following,  and  naturally  some  people  like  to 
go  to  one  station  and  some  go  to  the  other,  and  naturally 
thev  would  be  more  or  less  different.  Thev  would  have  to 

V  * 

be  somewhat  different. 

Q.  In  a  general  way  are  you  not  acquainted  with  the  local 
service  given  by  that  competing  station?  A.  Yes,  they  have 
some  local  programs. 

Q.  You  are  generally  familiar  with  them,  I  assume,  being 
in  Waterbury?  A.  That  is  right,  yes  sir. 

Q.  Didn’t  you  contemplate  in  a  general  way  the  pro¬ 
grams  they  gave  in  preparing  your  exhibit?  A.  Well,  the 
programs  we  have  I  don ’t  believe  will  be  duplicated  on  their 
station,  because  none  of  those — 
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Q.  (Interposing)  Will  you  be  more  specific  so  that 
198  the  Examiner  will  have  a  clear  picture  of  this? 

The  Examiner:  It  is  very  important  t^>  know  in 
what  respects  your  local  service  would  differ  from  that 

which  is  broadcast  bv  the  local  1530  kc.  station. 

•/ 

The  Witness:  In  the  exhibit  I  prepared  shewing  the 
talent  available  on  proposed  full  time  and  also  at  the  pres¬ 
ent  time  to  my  best  knowledge  I  am  not  making  use  of  the 
other  stations  programs. 


By  Mr.  Cunningham: 

Q.  Now,  Mr.  Thomas,  with  regard  to  Exhibit  11]  it  covers 
the  proposed  full  time  schedule  of  WATR. 

Mr.  Lohnes:  No;  that  is  Exhibit  12. 

Mr.  Cunningham:  It  is  marked  11.  I  am  sorry. 

Mr.  Lohnes :  That  is  my  mistake  in  marking  it. 

By  Mr.  Cunningham: 


Q.  Referring  then  to  Exhibit  12.  A.  Is  this  the  one  (in¬ 
dicating)  ? 

Q.  Yes.  Would  you  answer  the  question  with  regard  to 
the  service  of  the  station?  A.  Do  you  want  ine  to  go 
through  the  whole  day’s  schedule. 

Q.  No ;  I  want  you  to  point  out,  if  you  can,  Mr,  Thomas, 
wherein  the  programs  you  are  going  to  give  will  differ  from 


those  given  by  the  existing  station  in  Waterburjr  on  1530 
kilocycles?  A.  Well,  for  instance,  take  on  Monday,  the  A. 
M.  programs,  I  will  just  go  through  them.  I  think  you  will 
notice  it  starts  at  7  o’clock,  and  the  other  loc^l  station 


starts  at  8  o’clock. 


You  will  notice  at  8  o’clock  it 


199  says  Trans-Radio  News.  The  other  statiqn  uses  I 


believe  U.  P.  Service. 

The  Early  Bird  Serenade  is  a  recording  program  of  a 
commercial  nature. 


Q.  What  about  the  other  stations?  Do  those  stations 
have  that  ?  A.  I  don ’t  know  just  what  their  schedule  is  for 
the  whole  day,  naturally. 


Q.  In  a  general  way,  Mr.  Thomas  ?  A.  One  thing  I  notice 


here  it  says  on  here,  Nine  O’Clock  Morning  Devotions.  That 
is  a  program  which  is  on  50  minutes  daily,  and  it  has  been 
on  ever  since  the  station  opened  up,  and  is  sponsored  by  the 
local  ministers  association,  who  supply  a  minister]  a  differ- 
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ent  one  every  week,  who  conducts  these  programs  of  a  semi¬ 
religious  nature.  I  know  the  other  stations  do  not  carry 
that  at  all. 

At  one  o’clock  vou  will  notice  on  Mondav  we  have  Park 
Department  Band.  It  is  a  project  sponsored  by  the  W.  P. 
A.  of  thirty-five  musicians.  The  other  stations  are  not 
carrying  that  at  all.  Another  program  at  5  o’clock  that  we. 
have  is  “ Uncle  Harry  Reads  the  Funnies.”  There  is  a 
program  that  the  other  station  does  not  have.  It  is  a  pro¬ 
gram  where  children  are  grouped  together,  and  safety  talks 
and  so  forth  are  given  to  them.  That  is  the  daytime. 

The  proposed  night  schedule  on  this  same  day,  Monday, 
one  program  that  I  notice  at  7 :45  is  the  D.  A.  V.  Forum. 

That  is  a  program  that  is  put  on  by  the  Veterans 
200  of  Foreign  Wars  to  instruct  and  to  advise  the  veter¬ 
ans  in  regard  to  their  bonus,  and  things  of  that  na¬ 
ture,  which  is  not  on  the  other  station  at  all. 

Q.  Now,  Mr.  Thomas,  is  the  Commission  to  assume  that 

all  those  programs  you  do  not  mention  are  carried  by  the 

other  station?  A.  Well,  some  of  these  programs.  I  am 

just  taking  them  in  general.  “The  Word  Man”  at  7 :20  is  a 

program  of  correct  pronunciation,  which  is  not  carried  by 

the  other  stations.  I  mean  thev  could  certainlv  make  one 

%> 

up  themselves  if  they  wanted  to.  This  program  is  put  on 
by  the  studio  announcer. 

The  Examiner :  What  vou  mean,  brieflv,  is  that  vour  sta- 
tion  would  broadcast  a  number  of  items  different  from 
those  which  have  been  in  the  past  broadcast  by  the  other 
local  stations? 

The  Witness :  That  is  right. 

The  Examiner:  Is  there  any  substantial  difference  in 
the  nature  of  the  programs  you  propose  to  give  if  you  get 
full  time? 

The  Witness :  Well,  the  talent  that  is  available  in  Water- 
bury  at  the  present  time  we  are  not  able  to  make  use  of 
naturally,  and  we  expect  to  put  on  quite  a  large  number  of 
new  programs  on  the  air  which  have  not  been  able  to  go  on 
the  air. 

By  Mr.  Cunningham: 

Q.  Mr.  Thomas,  how  about  matters  of  civic  interest  dur¬ 
ing  the  50  per  cent  local  time  that  you  use?  A.  That  is 
right,  yes. 
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201  Q.  What  portion  of  that  50  per  cent  will  be  de¬ 
voted  to  matters  of  civic  interest?  A.  I  don’t  know 

1 

if  I  have  that  program  down  in  one  of  our  exhibits  or  not. 

Mr.  Lohnes :  You  have  a  list  there. 

The  Witness :  We  have  an  exhibit  which  I  believe  shows 
that. 

Mr.  Lohnes:  The  exhibit  shows  what  they  are? 

The  Witness :  Yes,  it  tells  you  what  organizations  will 
use  the  station. 

By  Mr.  Cunningham: 

Q.  Now,  how  much  time  are  you  going  to  giye  to  those 
organizations,  Mr.  Thomas  ?  A.  Well,  you  take  jin  Exhibit 
No.  6,  there  are  certain  organizations.  Now,  St.  John’s 
Episcopal  Church  is  a  program  that  is  on  every  Sunday 
once  a  week  down  to  the  present  time. 

The  First  Baptist  Church  is  another  one.  I  might  say  re¬ 
garding  the  First  Baptist  Church  service  during  the  sum¬ 
mer  we  are  used  to  broadcasting  on  evening  hou^s.  but  due 
to  the  fact  that  we  sign  off  early  in  the  winter  jwe  are  not 
able  to  broadcast  it,  and  we  are  therefore  alternating  be¬ 
tween  the  two  churches,  every  other  Sunday  morning. 

Q.  What  will  you  do  about  them  if  you  have  full  time? 
A.  W7e  propose  to  put  on  one  of  those  services  jin  the  eve¬ 
ning  on  Sunday. 

The  Examiner :  So  that  you  will  have  both  eajch  week,  is 
that  the  idea? 

202  The  Witness:  What  is  that? 

The  Examiner:  So  that  you  will  hav3  both  each 
week,  is  that  the  idea? 

The  Witness:  Yes,  that  is  right,  so  that  w<?  will  have 
both  of  those  services  every  Sunday. 

i 

By  Mr.  Cunningham: 

| 

Q.  Are  you  able  to  state  to  the  Examiner,  Mir.  Thomas, 
how  much  time  daily  over  an  average  period,  lei  us  say  of 
a  month,  you  would  devote  over  WATR  to  matters  of  civic, 
religious,  educational  and  charitable  matters?  j  Fifty  per 
cent  of  the  time  will  be  devoted  to  local  affairs  as  I  under¬ 
stand  it  now?  A.  Well,  I  have  Exhibit  No.  4  in  front  of  me 
here. 
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Q.  All  right,  sir.  A.  Which  shows  the  breakdown  of  the 
hours  for  that  week,  of  the  3rd  to  the  8th,  I  believe,  of  Jan¬ 
uary. 

Q.  All  right.  A.  It  shows  on  this  breakdown  that  out  of 
79  hours  of  operation,  3IV2  of  the  hours,  or  approximately 
40  per  cent,  are  of  network  programs. 

Q.  That  is  under  your  present  operating  schedule?  A. 
Yes,  sir. 

Q.  Now,  let  us  take  the  full  time  station  you  are  asking 
for.  How  is  that  going  to  be  operated?  A.  We  have  not 
broken  these  down  into  an  exhibit  for  full  time  basis. 

Q.  What  do  you  tell  the  Examiner  now  about  it?  How 
much  time  are  vou  going  to  give  to  these  affairs  if 

203  the  station  is  permitted  to  operate  full  time?  That 
is  what  I  am  trying  to  find  out,  you  see.  A.  Well,  as 

to  the  civic  organizations,  it  would  be  the  policy  of  the  sta¬ 
tion  and  it  has  been  that  whenever  the  need  has  arisen  for 
the  use  of  the  station,  they  have  always  had  it  when  we  were 
on  the  air.  Quite  a  number  of  times  we  have  had  to  get 
special  permission  from  the  Commission  to  broadcast  pro¬ 
grams  of  a  civic  nature,  and  it  has  been  quite  a  job  to  do 
that. 

Q.  All  right.  Let  me  put  my  question  this  way:  Mr. 
Thomas,  of  that  50  per  cent  of  local  time,  as  you  testified  to, 
how  much  will  be  sold  and  how  much  will  be  sustaining?  A. 
Fifty  per  cent  of  the  local  time? 

Q.  Yes.  A.  Let’s  see.  Probably  around  20  per  cent 
would  be  of  a  commercial  nature. 

Q.  That  is  is  you  best  estimate  now?  A.  Well,  I  haven’t 
figured  it ;  I  am  just  guessing  more  or  less. 

Q.  Haven’t  you  made  any  plans  along  that  line,  Mr. 
Thomas?  A.  We  know  what  our  present  business  is,  and 
in  the  small  city  vou  will  find  that  a  station  gets  most  of  its 
income,  not  from  programs,  but  from  spot  announcements. 
Q.  Yes.  A.  Which  go  in  between  programs. 

Q.  Now,  let  me  inquire  about  the  chain  affair.  A. 

204  Yes. 

Q.  The  50  per  cent  chain  from  the  Intercity?  A. 

Yes. 

Q.  Do  you  derive  any  remuneration  from  those  broad¬ 
casts?  A.  Yes,  we  do  when  they  are  of  a  commercial  na¬ 
ture. 
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Q.  And  that  is  usually  the  case,  is  it  not?  A.  That  is  the 
case  of  every  chain. 

Q.  I  beg  your  pardon  ?  A.  That  is  the  case  of  £very  net¬ 
work  so  far  as  I  know. 

Q.  So  that  as  a  general  thing  the  50  per  cent  to  I  the  Inter¬ 
city  chain  is  sold,  that  is  sold  time,  and  remuneration  is  re¬ 
ceived  from  the  station  for  that  service?  A.  Well,  I  wont 
say  probably  of  all  the  network,  but  most  of  it|  probably 
would  be  sold. 

Q.  Forty  per  cent  probably?  A.  Well,  I  donT  jknow  just 
what. 

Q.  Haven’t  you  ever  made  an  investigation  of j  that  sub¬ 
ject,  Mr.  Thomas  ?  A.  Well,  I  know  there  is  at  the  present 
time  the  opportunity,  if  we  were  on  full  time,  and  they  have 
told  me  in  New  York,  the  commercial  department,  that  ap¬ 
proximately  six  to  seven  hours  per  week  of  commercial  pro¬ 
grams  would  be  available  to  us,  and  that  is  not  at!  the  pres¬ 
ent  because  we  are  not  on  on  those  hours,  which  i$  at  night¬ 
time.  I 

205  Q.  Now,  for  the  year  1936,  Mr.  Thomas,  WATR 
devoted  31  y2  hours  per  week  to  network  programs; 
that  is  true,  is  it  not?  A.  That  is  right,  40  per; cent;  ap¬ 
proximately  40  per  cent. 

Q.  Forty  per  cent  of  the  operating  hours  of  WATR  were 
devoted  to  network  matters  ?  A.  That  is  the  breakdown  of 
the  figures  for  this  week. 

Q.  That  is  the  situation,  is  it  not?  A.  That  is |  right. 

Q.  That  is  what  you  say  here?  A.  Yes. 

i 

By  Mr.  Lohnes : 

i 

j 

Q.  Just  to  correct  one  question;  you  referred! to  1937? 
A.  That  is  for  one  week. 

Q.  That  exhibit  refers  to  the  previous  week,  which  is  the 
breakdown  for  the  previous  week’s  programs  in  1936?  A. 
Yes. 

i 

By  Mr.  Cunningham: 

Q.  Let  us  get  to  1936.  What  percentage  of  thq  time  of 
WATR  was  devoted  to  this  network?  A.  Previous  to  the 
year  of  1936  I  should  say  we  were  on  another  network.  We 
were  not  on  the  Intercity  chain. 
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Q.  All  right.  How  much  time  weekly  did  the  station  de¬ 
vote  to  that  network?  A.  Approximately  the  same  basis 
as  this  one. 

206  Q.  So  that  generally  for  the  year  1936,  40  per 
cent  of  the  station’s  time  was  devoted  to  network? 

A.  Yes,  roughly,  that  is  right. 

Q.  The  station  derived  remuneration  for  that  40  per 
cent  of  time,  did  it  not?  A.  Well,  it  derived  remuneration 
for  the  time  that  was  sold,  but  not  all  of  the  40  per  cent. 

Q.  Over  the  period  of  a  month,  we  will  say,  what  portion 
of  that  40  per  cent  was  sold  commercially?  A.  In  dollars 
and  cents  it  probably  would  be  easier  to  explain  to  you. 
Would  that  be  satisfactory? 

Q.  Yes;  quite  so.  A.  Roughly,  we  have  an  income  of 
approximately  $200  a  month  from  the  chain.  That  is  clear 
I  should  say. 

Q.  Now,  if  WATR  is  given  full  time,  Mr.  Thomas,  it  will 
continue  its  affiliation  with  this  particular  network?  A. 
That  is  right. 

Q.  And  give  40  per  cent  of  its  time  to  network  affairs? 
A.  That  is  right. 

Q.  And  for  that  time  remuneration  will  be  derived  by 
the  station  ?  A.  That  is  right. 

Q.  Now,  will  that  not  leave  60  per  cent  of  the  time  for 
local  affairs?  A.  Roughly  speaking,  yes  sir. 

Q.  Now,  how  much  local  time  is  going  to  be  sold  and 
how  much  given  as  to  matters  of  local  interest,  local 

207  merchants  and  so  forth?  In  other  words,  I  want  how 
much  time  you  are  going  to  sell  and  how  much  time 

you  are  going  to  give  away,  and  who  you  are  going  to  give 
it  too? 

The  Examiner :  Including  spot  announcements  ? 

By  Mr.  Cunningham: 

Q.  (Continuing)  Including  spot  announcements,  every¬ 
thing  you  are  going  to  give  away?  A.  At  the  present  time 
we  have  a  billing  that  runs  probably  right  now  $500  a  week 
that  we  bill. 

The  Examiner:  On  local  commercial? 

The  Witness :  That  is  striclv  local.  We  have  nothing  on 
the  network  we  are  on,  because  all  the  commercial  time  is 
on  the  nighttime  service,  and  we  are  not  operating  on  the 
air  then. 
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Ill 


By  Mr.  Cunningham: 

Q.  So  that  as  a  general  proposition  might  the 


Commis¬ 


sion  assume  you  will  sell  approximately  65  or  70  per  cent  of 
the  station’s  time?  A.  Local  time? 

Q.  Yes.  A.  That  is  right.  | 

Q.  And  that  you  will  sell  approximately  100  pkr  cent  of 
the  chain  time?  A.  No,  not  100  per  cent. 

Q.  Well,  90  per  cent.  A.  It  wouldn’t  be  anywhere  near 
those  figures. 


Q.  Now,  wont  you  please  tell  the  Commission  what 
208  is  going  to  be  done  along  this  line?  A.!  We  take 
roughly  during  the  day  say  40  per  cent  from  the  net¬ 
work  or  50  per  cent,  which  amounts  to  seven  or  eight  hours 
a  day,  on  the  present  network,  and  probably  on  the  basis  of 
business  they  have  it  is  only  probably  one  hour  of  that 
which  is  commercial,  or  it  is  about  10  per  cent  of  that  time 
that  we  take  from  the  network. 

Q.  Do  you  have  a  rate  card  there,  Mr.  Thomhs?  A.  I 
have  one  I  believe  somewhere.  In  my  bag  I  have  lone. 

Q.  Now,  Mr.  Thomas,  I  assume  your  rates  will  be  the 
same,  will  they  not?  A.  With  the  proposed  station? 

Q.  Yes.  A.  No;  we  expect  to  raise  the  rate^  slightly, 
about  20  per  cent. 

Q.  Now,  Mr.  Thomas,  would  you  be  so  good  as  to  state 
what  you  mean  by  slightly? 

Mr.  Lohnes :  He  stated  it. 

The  Witness :  About  20  per  cent. 


By  Mr.  Cunningham:  I 


Q.  I  am  sorry.  I  did  not  hear  that.  All  rates  will  be 
increased  20  per  cent?  A.  That  is  right. 

Q.  What  will  be  the  difference  in  your  operating  ex¬ 
penses,  Mr.  Thomas,  if  you  are  permitted  to  operate  full 
time?  A.  The  additional  expense  probably  would  run 
roughly  $50  to  $75. 

209  Q.  Per  what  ?  A.  You  see,  we  operate  twelve  hours 
now. 

The  Examiner:  You  mean  a  week? 

The  Witness:  A  week.  We  operate  twelve  hours  now, 
and  we  maintain  a  staff. 


i 
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By  Mr.  Cunningham: 

Q.  Now,  would  you  break  that  down!  How  do  you  arrive 
at  that  figure ?  A.  We  have  at  the  persent  time  twelve  em¬ 
ployees,  of  which  three  are  announcers,  and  we  would  hire 
one  more  additional  announcer  on  a  full  time  basis,  and  one 
more  operator  on  a  full  time  basis,  so  the  expense  would  be 
the  extra  pay  for  two  men  plus  a  sum  for  electricity  and 
incidentals. 

The  Examiner:  Would  $75  cover  that! 

The  Witness :  Yes. 

By  Mr.  Cunningham: 

Q.  Have  you  made  an  estimate  to  determine  what  in¬ 
crease  in  revenue  will  be  derived  through  this  increase  in 
rate  of  20  per  cent  that  you  speak  of,  assuming  the  present 
advertisers!  A.  Without  additional  new  ones,  you  mean! 

Q.  No.  How  does  the  question  read! 

(The  pending  question  was  thereupon  read  by  the  re¬ 
porter.) 

A.  Well,  it  would  be  naturally  20  per  cent  additional. 

Q.  Yes,  of  course.  But  how  much  actual  cash  would  be 
in  the  increase!  A.  Roughly  speaking,  on  our  pres- 
210  ent  billings,  which  run  between  five  and  six  hundred 
dollars  now,  it  would  be  20  per  cent  more  than  that, 
which  is  about  almost  $100.00.  That  is  the  with  additional 
business  on  account  of  nighttime  operation. 

Q.  How  do  you  propose  to  finance  this  project,  Mr. 
Thomas?  How  will  you  go  about  it?  A.  The  present  plans 
which  we  have  talked  over  with  the  officers  of  the  company 
are  that  we  will  issue  additional  stock,  and  the  present  stock¬ 
holders  will  buy  their  own  share,  whatever  their  holdings 
are. 

Q.  Will  anyone  else  be  given  an  opportunity  to  purchase 
stock?  A.  No;  just  the  present  stockholders.  I  will  buy  89 
per  cent  of  the  additional  amount,  and  the  others  will  do  the 
same. 

The  Examiner :  In  proportion  to  the  present  set-up. 

The  Witness:  In  proportion.  In  other  words,  the  buy¬ 
ing  of  the  stockholders  and  the  standing  of  the  stockhold¬ 
ers  will  be  in  proportion  relative  to  what  it  is  now. 
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The  Examiner :  Relatively  they  will  be  in  the  same  posi¬ 
tion. 

The  Witness :  That  is  right. 

By  Mr.  Cunningham: 

Q.  You  have  a  contract  with  the  Intercity  network.  Will 
the  terms  of  that  contract  be  altered  by  virtue  of  the  sta¬ 
tion  operating  full  time?  A.  Only  the  rates  which  will  be 
higher. 

Q.  So,  that  from  a  chain  standpoint  arid  a  local 
211  standpoint  WATR  will  derive  an  increase  |in  return 
approximately  of  20  per  cent?  That  is  four  esti¬ 
mate  now  ?  A.  That  is  20  per  cent  because  of  the  rhtes  going 
up  20  per  cent. 

Q.  And  by  virtue  of  full  time?  A.  That  is  rigl^Lt,  but  we 
expect  to  do  more  business. 

The  Examiner:  That  is  on  the  present  basis?  | 

The  Witness:  That  is  right. 

The  Examiner:  And  if  you  do  not  get  any  additional 
business.  j  ' 

The  Witness:  That  is  right. 

j 

By  Mr.  Cunningham: 


Q.  How  many  studios  have  you,  Mr.  Thomas?  A.  We 
have  two  studios. 

Q.  Do  you  propose  to  make  any  change  with  Regard  to 
them?  A.  Yes;  we  propose  to  build  new  studiofe  and  en¬ 
large  our  quarters. 

Q.  Do  you  have  any  remote  control  lines?  At  Yes  sir, 
we  have  several  in  town. 

Q.  Maintained  regularly?  A.  Yes. 

Q.  With  regard  to  the  location  of  the  transmitter,  Mr. 
Thomas,  are  they  in  the  center  of  the  city  or  the  outside? 
A.  No.  It  is  directly  south  of  the  center. 

Q.  Directly  south  of  the  center?  A.  Of  the  center  of  the 
city.  ' 

212  Q.  In  the  business  district?  A.  No;  it  is  on  the 
edge  of  the  residential  zone. 

Q.  How  far  from  the  corporate  limits  of  the  |city?  A. 
It  is  a  mile  and  a  half  airline  direct. 

Mr.  Lohnes:  Inside  the  corporate  limits?  ! 
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By  Mr.  Cunningham : 

Q.  A  mile  and  a  half  inside? 

The  Examiner :  A  mile  and  a  half  from  the  center  of  the 
city  and  how  far  from  the  corporate  limits? 

The  Witness :  A  mile  and  a  half  from  the  center  and 
from  the  corporate  limits  less  than  that. 

The  Examiner:  Is  it  outside  the  corporate  limits? 

The  Witness :  No.  It  is  right  in  between  the  two.  From 
the  center  of  the  city  and  the  end  of  the  city,  it  is  approxi¬ 
mately  in  the  middle. 

By  Mr.  Cunningham: 

Q.  Any  persons  residing  in  that  area?  A.  A  few.  You 
can  see  it  on  the  map  the  way  the  section  is  built  up,  if 
you  will  look  at  the  exhibits. 

Mr.  Cunningham:  I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Lohnes: 

Q.  Mr.  Thomas,  referring  now  to  Exhibit  4,  which  is  a 
breakdown  of  your  typical  week’s  program  as  represented 
by  an  actual  week,  what  percentage  of  time  during  that 
week  was  devoted  to  religious,  civic,  educational,  news  and 
so  forth?  A.  On  that  particular  week  that  you  mention, 
according  to  our  exhibit,  22-1/2  per  cent  was  devoted 
213  to  those  programs. 

Q.  Now,  we  put  in  a  number  of  exhibits  here  show¬ 
ing  what  the  station  has  been  doing  and  the  clients  it  was 
serving  and  the  talent  which  was  being  used.  If  WATR 
is  given  full  time  would  you  say  there  would  be  any 
material  change  in  the  policy  of  what  has  been  done  in  the 
past?  A.  No  change  in  the  policy;  only  that  we  will  prob¬ 
ably  have  more  hours  of  service  programs  than  we  have 
now. 

Q.  In  other  words,  would  you  expect  the  percentage  of 
the  total  to  remain  about  the  same?  A.  Greater  if  any¬ 
thing. 

Q.  Now,  Mr.  Cunningham  was  asking  you  some  questions 
about  network  programs.  I  am  afraid  that  some  of  those 
answers  should  be  cleared  up.  You  made  the  statement,  if 
I  recall  correctly,  that  since  40  per  cent  of  your  total  time 
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would  be  chain  programs,  that  at  least  40  per  cent  of  your 
time  by  that  token  would  be  sold?  A.  Not  40  per  cent,  no. 
I  believe  I  stated  10  per  cent  of  the  total  of  40. 
k  Q.  In  other  words,  do  you  take  sustaining  programs  from 

the  chain,  too?  A.  Yes.  In  other  words,  if  thej  chain  is 
supplying  us  with  eight  hours  of  programs  a  day  only  one 
hour  of  the  eight  would  be  commercial.  The  rest  would  be 
sustaining. 

Q.  How  many  hours  of  commercial  programs  do 
k  214  you  get  from  the  network  now?  A.  At  the  present 
time  we  get  one  15-minute  on  a  Sunday  morning  and 
one  15-minute  on  a  Saturday  afternoon. 

Q.  In  other  words,  just  two  periods  per  week?  A.  Per 
week,  that  is  right. 

Q.  And  the  rest  of  the  time  from  the  chain  is! also  sus- 
ft  taining?  A.  Also  sustaining,  which  is  a  very  sfcnall  per¬ 
centage  of  commercial. 

Q.  One  question  I  neglected  to  ask  you:  Will  you  mark 
the  towers  in  accordance  with  the  engineering  specifications 
as  contemplated  by  Section  303  of  the  Communications  Act 
of  1934?  A.  Yes  sir.  We  have  already  applied  to  the 
Aeronautical  Division,  and  we  have  received  application 
►  blanks  to  be  filled  out  properly  when  the  construction  is 
permitted. 

Q.  Will  you  comply  with  all  the  rules  and  regulations  of 
the  Commission  with  respect  to  the  type  of  equipment,  an¬ 
tennas,  transmitters,  and  so  forth?  A.  Yes,  we  will. 

Mr.  Sutton:  Now,  that  is  a  conclusion  here. 

7  #  I 

Mr.  Lohnes :  He  said  he  was  going  to  get  some  orders 
from  the  Commission  presumably  on  the  lighting  of  this 
tower. 

Mr.  Sutton :  He  may  attempt  to  comply  with  them. 

Mr.  Lohnes :  He  said  to  the  best  of  his  ability! 

The  Examiner:  I  think  the  answer  may  I  stand. 

215  Mr.  Lohnes :  I  think  that  is  all. 

The  Examiner:  I  think  you  have  got  everything 
covered  now.  All  right,  Mr.  Thomas,  you  are  excused. 

Mr.  Cunningham:  Could  I  ask  one  question,!  Mr.  Ex¬ 
aminer?  I  am  sorry  I  overlooked  it. 

The  Examiner:  All  right. 
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Recross  Examination 
By  Mr.  Cunningham: 

Q.  Mr.  Thomas,  what  radio  medium  is  available  to  mer¬ 
chants  in  Waterbury  area  for  advertising?  A.  There  are 
two  stations,  as  I  said,  WBRY  and  WATR. 

Q.  WBRY?  A.  Yes.  That  is  another  local  station  op¬ 
erating  on  1530  kc. 

Q.  You  have  several  spot  announcements?  A.  Yes. 

Q.  And  of  course  they  are  not  regular  extended  pro¬ 
grams  of  15  minutes  or  half  an  hour?  A.  That  is  right. 

Q.  Is  that  true  of  WBRY?  A.  Yes.  They  do  sell  com¬ 
mercial  time. 

Q.  How  much  of  their  time  is  sold?  A.  I  have  no  idea. 

The  Examiner:  Does  WTIC  carry  local  advertising? 

The  Witness:  No;  all  national  and  all  Hartford  adver¬ 
tising. 

The  Examiner:  All  right. 

Mr.  Cunningham:  That  is  all. 

216  Recross  Examination 
By  Mr.  Sutton: 

Q.  Mr.  Thomas,  are  you  familiar  with  the  six  or  seven 
hours  which  you  say  will  be  available  over  the  network  in 
the  daytime  or  at  night?  A.  All  available.  That  is  why 
they  are  not  available  at  this  time. 

Q.  Is  that  six  or  seven  hours  a  day?  A.  Per  week. 

Q.  Six  or  seven  hours  per  week?  A.  Of  commercial  time. 

Q.  One  other  question.  You  have  stated  in  an  answer 
previously  as  to  the  number  of  people  in  .4  of  a  mile  to  the 
transmitter  is  about  2,000.  Is  that  in  the  general  direction 
of  the  main  part  of  Waterbury,  those  2,000  people?  A. 
That  is  compiled  by  taking  a  radius  of  .6  of  a  mile. 

Q.  .4  of  a  mile?  A.  .4,  whatever  it  was,  and  counting 
the  houses  and  figuring  four  to  a  family. 

Q.  I  am  asking  you  as  to  the  distribution  of  those?  A. 
The  distribution  is  towards  to  the  north  of  the  city.  The 
other  directions,  it  is  practically  empty. 

Q.  Would  you  say —  A.  (interposing)  On  this  part  (in¬ 
dicating  on  map)  there  is  a  big  park,  and  there  are  no  resi¬ 
dences  there.  Over  here  is  the  reservoir  (indicating)  and 
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down  here  is  the  river  (indicating),  and  sol  the  pop- 

217  ulation  is  directly  north. 

Q.  Directly  north  of  your  proposed  location?  A. 
That  is  right.  | 

Q.  Would  you  say  that  a  very  large  percentage  of  that 
population  is  in  that  direction  from  your  transmitter?  A. 
How  is  that?  j 

Q.  Out  of  the  2,000  ?  A.  Whatever  the  figure  isj 

Q.  Yes.  A.  Most  of  it  would  be  towards  the  north. 

Q.  Most  of  it.  As  many  as  1500?  A.  I  don’t  know  hew 
many;  possibly  twelve  or  fifteen  hundred. 

Mr.  Sutton:  That  is  all.  | 

The  Examiner:  That  is  all,  Mr.  Thomas. 

(Witness  excused.) 

Mr.  Lohnes:  Mr.  De  Mars. 

Whereupon  Paul  A.  De  Mars  was  called  as  a  witness  on 
behalf  of  the  Applicant,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

! 

Direct  Examination. 

By  Mr.  Lohnes : 

| 

Q.  Please  state  your  name  ?  A.  Paul  A.  De  Mars. 

218  Q.  And  where  do  you  reside?  A.  Bostoh. 

Mr.  Lohnes :  I  am  calling  Mr.  De  Mars  as  an  ex¬ 
pert  witness. 

Mr.  Sutton:  His  qualifications  are  conceded. 

The  Examiner:  Yes. 

By  Mr.  Lohnes: 

Q.  Mr.  De  Mars,  have  you  been  retained  by  WATR  in 
connection  with  the  proceeding  now  on  hearing?^  A.  Yes. 

Q.  And  what  have  you  done  on  behalf  of  WATfe  to  date 
with  respect  to  the  matters  incident  to  this  hearing?  First, 
may  I  ask,  did  you  select  the  site  in  question?  A.  Yes. 

Q.  Describe  that  site  briefly?  A.  The  site  is  vacant  land, 
cleared  of  timber  and  brush,  located  about  a  m|le  and  a 
half  south  of  the  center  of  the  City  of  Waterbury.  It  is  a 
relatively  thinly  populated  area,  particularly  with  respect 
to  the  first  few  tenths  of  a  mile.  It  is  as  satisfactory,  in  my 
opinion,  from  the  standpoint  of  a  location  of  broadcasting 
station  as  is  available  in  the  vicinity  of  Waterbfiry. 
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Q.  Did  you  have  anything  to  do  with  the  selection  of  this 
frequency  in  the  first  instance?  A.  Yes. 

Q.  And  what  did  you  have  to  do  with  it?  A.  Well,  I 
made  a  study  of  frequencies  which  might  he  used  to 

219  serve  the  citv  of  Waterburv.  Consideration  was 

•/  •> 

not  given  to  serving  beyond  the  city  of  Waterbury 

itself. 

Taking  into  consideration  the  limitations  imposed  by 
other  stations  on  the  same  frequency  or  adjacent  channels 
the  nature  of  the  territory  to  be  served,  and  its  area,  this 
frequency  seemed  to  offer  the  best  possibilities,  taking  into 
consideration  also  engineering  and  economic  considera¬ 
tions. 

Q.  Mr.  De  Mars,  I  show  you  what  has  been  marked  Ap¬ 
plicant’s  Exhibit  13- A,  consisting  of  nine  sheets,  marked 
13*A,  B,  C,  and  so  forth.  Will  you  discuss  these?  A.  Ap¬ 
plicant’s  Exhibit  13-A  shows  the  outline  of  the  land  on 
which  it  is  proposed  to  erect  the  station,  and  the  lay-out  of 
the  proposed  ground  system. 

I  might  add  that  this  complies,  practically  speaking,  with 
the  recommendations  of  the  Commission  with  respect  to 
good  engineering  practice. 

Q.  Go  right  ahead  and  go  right  through  them.  A.  Ap¬ 
plicant’s  Exhibit  13-B  shows  the  Waterbury  metropolitan 
area,  on  which  I  have  indicated  the  estimated  field  inten¬ 
sities  from  the  proposed  stations.  The  10  millivolt  per 
meter,  2  millivolt  per  meter  and  one-half  millivolt  per 
meter  contours  are  indicated. 

Applicant’s  Exhibit  13-C  indicates  the  sky  wave  pattern 
from  the  proposed  directional  antenna  for  Station  WATR 
in  the  direction  of  Pittsburgh,  Pennsylvania. 

220  Applicant’s  Exhibit  13-D  is  the  sky  wave  pattern 
for  Station  WATR  in  the  direction  of  Asbury  Park, 

New  Jersey. 

Applicant’s  Exhibit  13-E  is  the  sky  wave  pattern  from 
the  proposed  station  WATR  in  the  direction  of  Worcester, 
Massachusetts. 

Applicant’s  Exhibit  13-F  is  the  sky  wave  pattern  from 
the  proposed  directional  antenna  of  Station  WATR  in  the 
direction  of  Trenton,  New  Jersey. 

Applicant’s  Exhibit  13-G  is  a  relative  signal  intensity  in 
the  direction  of  Pttsburgh  from  the  proposed  directional 
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antenna  of  Station  WATR,  plotted  on  rectangular  cross 
section  paper,  in  order  to  more  thoroughly  show  ijhe  degree 
of  suppression  in  the  direction  of  Station  WJA^.  I  have 
indicated  on  this  exhibit  the  number  of  degrees  within  a 
radius  of  50  miles  from  the  center  of  Pittsburgh!  subtends 
in  the  direction  of  Waterbury,  Connecticut,  an<J  also  the 
angle  subtended  by  a  50  mile  radius  from  Pittsburgh. 

Applicant’s  Exhibit  13-H  is  the  ground  wave  pattern  of 
the  proposed  directional  antenna  of  Station  WATR,  plot¬ 
ted  in  terms  of  estimated  millivolts  per  meter  a^;  one  mile 
without  attenuation. 

Applicant’s  Exhibit  13-1  is  a  ground  wave  pattern  of  the 
proposed  directional  antenna  of  WATR  plotted  ilk  terms  of 
relative  field  intensity. 

Q.  Mr.  De  Mars,  have  you  been  retained  by  tVATR  to 
supervise  the  entire  construction  of  this  erectional 

221  antenna  in  the  event  that  the  application  is  granted? 
A.  I  have. 

Q.  What  do  you  have  to  say  with  respect  to  the  nature 
of  the  area  immediately  surrounding  this  proposed  site? 
A.  Well,  as  has  been  previously  testified,  the  city  of  Water¬ 
bury  is  situated  in  a  valley,  in  the  valley  of  the  ^Taugatuck 
River.  It  might  be  likened  to  a  bowl,  and  the  land  rising 
from  the  center  of  the  city  to  the  hillsides  in  all  directions. 

The  proposed  transmitter  has  been  located  on  nioderately 
high  land  between  the  lowest  portion  of  the  city  and  the 
surrounding  hills.  It  is  my  opinion  that  this  will  afford 
the  best  possible  coverage  from  the  proposed  station. 

Q.  Are  you  familiar  at  all  with  the  radio  service  avail¬ 
able  in  Waterbury?  A.  I  am. 

Q.  What  have  you  to  say  in  that  connection?  A.  The 
city  of  Waterbury,  Connecticut,  is  served  by  twp  stations; 
Station  WTIC,  located  in  Hartford,  Connecticut,  gives  a 
signal  intensity  of  between  4  and  5  millivolts  anywhere  in 
the  city  of  Waterbury. 

In  addition,  there  are  two  local  stations. 

WATR  is  operating  limited  time,  which  gives  a  signal  in¬ 
tensity  of  something  in  the  order  of  1  millvolt  ait  the  city 
limits,  and  it  is  also  served  by  Sation  WBRY,  located  some 
distance  from  the  city,  with  a  signal  intensity  of  from  some¬ 
thing  less  than  1  millivolt  on  the  north  td  nearly  5 

222  millivolts  on  the  southern  city  limits. 
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Other  signal  intensities  that  are  received  in  this  area 
are  below  the  grade  recommended  and  needed  for  good 
service. 

Q.  Would  you  say  that  a  4  or  5  millivolt  signal  is  suf¬ 
ficient  for  service  throughout  Waterbury?  A.  Well,  it  is 
not  good  enough  for  some  sections,  the  downtown  section 
and  in  the  vicinity  of  many  industrial  activities,  which  are 
spread  along  the  river  valley,  but  in  general  it  gives  satis¬ 
factory  service. 

Q.  What  have  you  to  say  with  respect  to  the  proposed 
station  at  night,  and  what  would  be  its  limits?  A.  The  pro¬ 
posed  station  would  have  its  service  limited  principally  by 
Station  WJAS,  located  in  Pittsburgh,  Pennsylvania. 

I  have  made  recordings  from  this  station,  but  as  those 
recordings  did  not  disclose  anything  unique,  and  in  general 
checked  with  the  curves  published  as  the  result  of  the  clear 
channel  survey,  I  believe  that  the  best  estimate  of  inter¬ 
ference  from  Pittsburgh  is  obtained  from  that  information. 
On  that  basis  the  service  of  WATP  as  proposed  would  be 
limited  to  6.8  millivolts  per  meter  at  the  second  hour  after 
sunset,  and  9.2  millivolts  per  meter  at  the  latest  hour  re- 
referred  to  in  the  clear  channel  report,  which  would  be  mid¬ 
night  or  later. 

Q.  Now,  with  this  limit  of  service  what  would  you  say 
as  to  the  possibility  of  the  station  rendering  adequate 
223  service  to  Waterbury?  A.  It  is  my  opinion,  and 
based  upon  my  estimate  of  the  field  intensities  that 
would  be  obtained  from  this  station,  that  approximately  90 
per  cent  of  the  population  of  Waterbury,  Connecticut, 
would  receive  interference-free  service. 

Q.  Have  you  given  consideration  to  the  questions  of  in¬ 
terference  which  might  be  occasioned  stations  on  the  same 
and  adjacent  channels  ?  A.  I  have. 

Q.  Now,  considering  first  the  stations  on  the  same  chan¬ 
nel,  what  have  you  to  say?  A.  I  have  estimated  using  the 
characteristics  of  the  proposed  directional  antenna,  as  in¬ 
dicated  on  Applicant’s  Exhibit  13-H,  and  the  propagation 
curves  of  the  Communications  Commission  derived  from 
the  clear  channel  survey,  that  Station  WJAS  in  Pittsburgh 
would  be  limited  to  the  .48  millivolt  per  meter  service  in 
its  area  near  to  Waterbury,  to  its  .68  millivolt  per  metter 
service  at  a  point  25  miles  from  the  transmitter,  and  in  di- 
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rections  at  right  angles  to  Waterburv,  and  to  the  ;1.02  milli¬ 
volt  per  meter  service  at  a  distance  of  50  miles!  from  the 
WJAS  transmitter  in  a  direction  at  right  angles  of  that 
towards  Waterbury  at  the  second  hour  after  suiiset. 

And  for  the  latest  hour,  which  would  be  midnight  or  later, 
the  next  figures  are  .64  millivolts  per  meter,  .92  millivolts 
per  meter  and  1.4  millivolts  per  meter. 

I  have  also  estimated  that  Station  WEBC,  located 

224  in  Superior,  Wisconsin,  would  be  limited  to  its  .7 
millivolt  per  meter  contour  at  the  second  hour  after 

sunset,  and  to  the  1  millivolt  per  meter  contour  <^t  or  after 
midnight. 

However,  WEBC  and  WJAS,  separated  by!  approxi¬ 
mately  750  miles,  mutually  limit  each  other  to  thej  2.6  milli¬ 
volt  per  meter  service  at  the  second  hour  after  sunset,  and 
3.8  millivolts  per  meter  contour  for  midnight  or  later,  using 
the  same  sources  of  information,  and  in  addition  assuming 
that  each  station  radiates  200  millivolts  per  meter  at  one 
mile  for  1  kilowatt  of  power. 

Q.  Now,  based  upon  your  study  and  the  testimony  that 
you  have  just  given,  are  you  satisfied  that  there  would  be 
no  interference  to  any  other  station  on  the  sair^e  channel 
within  their  normal  protected  service  areas?  A.  I  am. 

Q.  Now,  taking  up  the  adjacent  channel  problems,  what 
have  you  to  say?  A.  There  are  four  stations  oii  the  1280 
kilocycle  channel  which  are  within  the  distance  rec¬ 
ommended,  WORC,  Worcester,  Massachusetts ;  WCAP, 
Asbury  Park,  New  Jersey;  WCAM,  Camden,  New  Jersey, 
and  WTNJ,  Trenton,  New  Jersey;  WCAP,  WCAM,  and 
WTNJ  share  time.  j 

Using  the  information  indicated  on  applicant’s  Exhibit 
13-H  and  the  propagation  information  from  the  clear  chan¬ 
nel  survey  curves,  I  find  that  the  proposed  Waterbury  sta¬ 
tion  would  limit  WORC  to  its  .46  millivolt  per  ipeter  ser¬ 
vice,  WCAP  to  its  .64  millivolt  per  meter  service, 

225  WCAM  to  its  .5  millivolt  per  meter  service,  and 
WTNJ  to  its  .52  millivolt  per  meter  service  for  the 

second  hour  after  sunset.  After  later  hours  the  interence 
tends  to  be  less  than  the  interference  at  the  second  hour 
after  sunset. 

The  group  of  stations,  WCAP,  WCAM  and  M{TNJ  are 
limited,  however,  by  WDOD  in  Chattanooga,  Tennessee, 

i 

•  i 

i 
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to  their  3  millivolt  per  meter  service  at  the  second  hour 
after  sunset  and  the  4.4  millivolt  per  meter  service  at  mid¬ 
night  or  later. 

WORC  is  limited  by  one  or  another  of  the  group,  com¬ 
posed  of  W CAP,  W CAM  and  WTNJ  to  the  6.4  millivolt 
per  meter  service  at  the  second  hour  after  sunset,  and  the 
7  millivolt  per  meter  at  midnight  or  later.  So  that  in  my 
opinion,  the  operation  of  WATR  as  proposed  would  not 
appreciable  increase  or  noticeably  increase  the  interference 
to  the  stations  on  1280  kilocvcles. 

By  Mr.  Way  land: 

Q.  Pardon  me.  What  did  you  say  the  limit  there  for 
WORC  is,  limited  by  New  Jersey?  A.  7  millivolts  per 
meter. 

In  all  cases  I  have  used  the  sources  of  the  information 
indicated,  or  I  have  assumed  an  antenna  efficiency  as  being 
equivalent  to  200  millivolts  at  one  mile  with  the  attenua¬ 
tion  for  1  kilowatt  of  power. 

Now,  on  the  1300  kilocvcle  channel  there  are  four  sta- 

7  V 

tions  involved,  all  of  which  share  time,  WBBR  in  Brooklvn, 
New  York,  WEVD  in  Brooklyn,  New  York,  WFAP, 
226  Carlstadt,  New  Jersey,  and  WHAZ,  Troy,  New 
York. 

Using  the  same  methods  for  determining  the  interfer¬ 
ence,  I  find  that  WBBR  would  be  limited  to  the  .56  milli¬ 
volt  per  meter,  WEVD,  WFAP  and  WHAZ,  all  four,  would 
be  limited  to  the  .56  millivolt  per  meter  service  at  the  second 
hour  after  sunset ;  and  that  the  interference  would  decrease 
with  time,  that  is,  it  would  be  less  at  midnight. 

I  find,  however,  that  this  group  is  limited  by  Station 
WFBC  in  Greenville,  South  Carolina,  as  follows:  Stations 
WBBR,  WEVD  and  WFAP  to  the  3.6  millivolt  per  meter 
service  at  the  second  hour  after  sunset,  and  the  5.2  milli¬ 
volt  per  meter  service  at  midnight  or  later;  and  WHAZ, 
Troy,  New  York,  to  the  2.8  millivolt  per  meter  service  at 
the  second  hour  after  sunset,  and  the  4  millivolt  per  meter 
service  at  midnight  or  later. 

I,  of  course,  have  made  certain  assumptions,  which  I  be¬ 
lieve  are  entirely  reasonable  in  making  these  estimates. 
However,  since  the  estimates  of  the  interfernce  that  would 
be  obtained  from  the  proposed  WATR  are  the  same  as 
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those  in  estimating  the  interference  from  other  sources,  I 
think  they  are  relatively  correct,  and  these  figures  indicate 
that  the  operation  of  WATR  as  proposed  would  mot  intro¬ 
duce  any  appreciable  increase  in  interference  tci  the  1300 
kilocycle  channel.  As  to  the  channels  further  j  removed, 
that  is  20,  30  and  40  kilocycles,  there  is  even  less  possibility 
of  interference  from  WATR,  and  I  did  not  attempt 

227  to  figure  them  all  out  and  burden  the  record  with 
them. 

By  Mr.  Lohnes: 

Q.  I  would  like  to  ask  you  a  question  about  W(j)RC.  How 
much  limitation  will  WATR  cause  to  WORC?  A.  Under 
the  worst  conditions,  that  is  the  second  hour  after  sunset, 
slightly  less  than  a  half  millivolt  per  meter  service. 

Q.  So  I  take  it  then  that  your  conclusion  is  that  there 
would  be  no  interference  to  stations  on  adjacent  j  channels? 
A.  That  is  correct. 

Q.  Now,  in  the  construction  of  this  station,  wljat  will  be 
the  height  of  the  towers?  A.  I  don’t  know  thai  that  has 
been  exactly  determined.  That  would,  of  course,  exceed 
the  minimum  height  required.  My  recollection  is  that  they 
would  be  150  to  180  feet  in  height.  j 

Q.  Are  you  familiar  with  the  present  equipment  of 
WATR?  A.  I  am.  j 

Q.  To  the  best  of  your  knowledge,  does  that  equipment 
comply  with  good  engineering  practices  and  the  j  standards 
of  the  Commission?  A.  It  does. 

Q.  Are  you  familiar  with  the  proposed  changes  in  that 
equipment  so  as  to  enable  that  transmitter  to  Operate  on 
250  watts  power?  A.  Yes. 

228  Q.  To  the  best  of  your  knowledge,  will  jthe  trans¬ 
mitter  when  changed,  comply  with  good  engineering 

practices  and  the  standards  of  the  Commission  f  A.  Yes. 
Mr.  Lohnes:  Cross  examination. 

Cross  Examination. 

By  Mr.  Sutton : 

Q.  Mr.  De  Mars,  will  the  proposed  operation  of  WATR 
and  the  radiation  of  energy  in  the  vertical  plane!  as  shown 
on  13-C,  lay  down  a  signal  of  50  microvolts  or  better  any- 
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where  within  the  1  millivolt  contour  of  Station  WJAS  for 
10  per  cent  of  the  time?  A.  I  will  have  to  answer  that  in¬ 
directly. 

At  no  time  will  it  lay  down  a  signal  of  50  microvolts  per 
meter  or  greater  within  a  radius  of  25  miles  from  the  trans¬ 
mitter  of  WJAS,  and  that,  in  my  opinion,  would  not  he 
within  the  1  millivolt  per  meter  contour  of  WJAS. 

I  do  not  know  exactly  where  the  1  millivolt  per  meter  is, 
but  it  is  my  opinion  that  it  is  well  within  the  25-mile  radius. 

Q.  What  conductivity  and  what  antenna  efficiency  on  the 
part  of  WJAS  would  be  necessary  to  radiate  a  signal  of 
1  millivolt  for  a  distance  of  25  miles  approximately?  In 
other  words,  what  conductivity  and  what  antenna  efficiency 
are  you  assuming?  A.  I  am  assuming  an  antenna  efficiency 
of  200  millivolts  per  meter  at  one  mile  without  attenuation 
for  WJAS.  I  have  no  information  with  me  from 
229  which  I  can  indicate  the  necessary  conductivity  to 
give  1  millivolt  at  25  miles,  but  it  would  be — I  do 
not  even  like  to  make  a  guess. 

Q.  If  I  interpret  your  testimony  right,  you  have  based 
your  opinion  of  interference  to  WJAS  on  the  assumption 
that  thev  will  not  lav  down  a  signal  of  50  microvolts  with- 
in  a  25-mile  radius  of  that  station,  and  you  have  further 
assumed  that  its  1  millivolt  contour  does  not  extend  that 
far?  A.  That  is  correct.  I  have  some  knowledge  of  the 
conductivity  of  that  region,  because  I  have  been  there  and 
made  some  field  strength  measurements.  I  do  know  that 
it  is  much  higher  than  average.  I  believe  it  approaches 
that  of  the  New  England  region,  two  or  three  x  10  to 
— 14nth,  in  which  case  the  1  millivolt  contour  would  not 
extend  25  miles. 

Q.  But  you  have  made  no  assumptions  so  far  as  to  how 
far  it  would  extend  to  the  point?  A.  I  have  made  no 
assumptions  as  to  where  the  1  millivolt  per  meter  contour 
might  be. 

Q.  Then  if  I  may  further  interpret  your  testimony,  you 
are  basing  your  claim  of  no  interference  of  WJAS  and 
giving  protection  to  what  you  assume  to  be  an  area  out¬ 
side  slightly  of  or  somewhat  outside  the  1  millivolt,  and  you 
are  not  prefacing  it  upon  the  idea  that  there  would  not  be 
an  increase  over  that  which  existed?  Am  I  interpreting 
your  testimony  right  and  your  understanding  in  that  re- 
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spect?  A.  I  believe  that  the  proposed  antenna  sys- 

230  tern  of  WATR  will  adequately,  or  will  inore  than 
protect  the  existing  1  millivolt  per  meter  service  of 

WJAS,  and  that  in  any  event  WJAS  is  already  limited  by 
2.6  and  3.8  from  another  station  operating  on  the  same  fre¬ 
quency,  so  that  the  operation  of  WATR  as  proposed  will 
not  affect  the  station  as  to  the  service  that  is  intended  to 
be  protected,  or  make  any  appreciable  increase  in  the  ac¬ 
tual  interference  that  is  obtained  at  this  time. 

Q.  My  reason  for  raising  that  question  at  this  time,  Mr. 
De  Mars,  was  the  fact  that  some  other  adjacent  channels 
WATR  is  protecting,  certain  stations  only  slightly  within 
the  area  you  assume  to  be  interferred  with,  are  jwithin  the 
1  millivolt  per  meter  contour  of  certain  of  thosq  stations; 
that  is  true,  is  it  not?  A.  So  far  as  adjacent  channels  are 
concerned  it  protects  them  way  inside  1  millivolt  contours. 

Q.  Maybe  I  misunderstood  you.  I  want  to  clehr  up  that 
one  point.  A.  As  far  as  adjacent  channels,  the  highest 
signal  intensity  which  might  be  interferred  with  %  WATR, 
as  proposed,  is  5.6  millivolts  per  meter. 

Q.  Now,  Professor  De  Mars,  in  stating  your  purpose  in 
adopting  this  pattern  and  making  this  proposal  for  WATR, 
I  understood  you  to  say  your  purpose  was  to  serve  Water- 
bury.  Do  you  mean  by  that  the  area  within  the  city  limits 
of  Waterbury?  A.  That  is  the  only  area  that  tvas  given 
consideration,  because  it  was  appreciated  that  with 

231  the  conductivity  existing  in  this  region  it  would  be 
virtually  impossible  to  serve  any  beyond;  the  cor¬ 
porate  limits  of  the  city. 

Q.  As  a  matter  of  fact,  will  you  serve  all  the  area  within 
the  corporate  limits  of  the  city?  A.  Not  at  all  tindes.  There 
will  be  times  during  the  winter  months  when  the  service 
will  be  to  some  extent  curtailed,  as  the  various  exhibits 
show.  However,  it  should  be  borne  in  mind,  thht  during 
the  summer  months,  in  fact  except  four  months  during  the 
winter  season,  all  of  the  people  residing  within  the  cor¬ 
porate  limits  of  Waterbury,  Connecticut,  and  a  large  por¬ 
tion  of  the  people  in  the  adjacent  towm  of  Naugafuck,  will 
receive  an  interference-free  service  night  and  dhy. 

Q.  That  is  based  upon  the  use  of  the  clear  channel  curve, 
is  it  not,  in  making  your  assumptions  as  to  the  contour  in¬ 
terference  which  will  occur?  A.  Yes. 
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Q.  There  are  some  40,000  people  within  the  Waterbnry 
area  and  outside  of  the  immediate  city  limits  of  Waterbury, 
are  there  not?  A.  I  believe  there  are  in  what  is  considered 
by  the  Census  Bureau  to  be  the  Waterbury  metropolitan 
area. 

Q.  Now,  what  percentage  of  those  people  is  it  fair  to 
assume  do  not  receive  service  from  the  station? 

Mr.  Lohnes:  In  the  whole  metropolitan  area? 

Mr.  Sutton:  In  the  metropolitan  area. 

The  Witness:  Well,  about  40  per  cent  of  the  people  in 
the  metropolitan  area  will  not  receive  service  during 

232  these  four  winter  months  which  I  have  just  described, 
but  will  receive,  or  some  portion  of  them  up  to  the 

whole  40,000,  will  receive  service  during  the  other  eight 
months  of  the  year. 

Mr.  Lohnes:  May  I  clear  that  up? 

Mr.  Sutton:  Yes;  I  think  that  is  not  clear  as  far  as  I 
understood  his  answer. 

By  Mr.  Lohnes: 

Q.  Included  in  this  40,000  outside  of  the  city  limits  of 
Waterbury,  is  or  is  there  not  the  town  of  Naugatuck  as  a 
part  of  that?  A.  Naugatuck  is  one  of  the  towns  included 
in  the  metropolitan  district  of  Waterbury. 

Q.  And  that  is  part  of  that  40,000  figure  that  you  just 
gave?  A.  That  is  correct. 

Q.  And  Naugatuck  you  said  would  receive  service?  A. 
Part  of  Naugatuck  will  receive  service  at  all  times. 

By  Mr.  Sutton: 

Q.  Part  of  Naugatuck  will  and  other  portions  will  not? 
A.  That  is  right. 

Q.  Mr.  De  Mars,  what  is  the  relation  of  Naugatuck  with 
respect  to  Waterbury?  As  to  these  two  tows,  are  they 
immediately  adjacent  to  each  other?  A.  Naugatuck  lies 
directly  south  of  Waterbury  in  the  valley  of  the 

233  Naugatuck  River. 

Q.  What  is  the  population  as  between  the  city 
limits?  A.  I  should  estimate  that  the  center  of  the  town  of 
Naugatuck  was  about  six  miles  south  of  the  center  of  the 
city  of  Waterbury,  and  that  between  the  two  the  population 
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was  rather  thin.  I  believe  that  is  the  purpose  of  the  ques¬ 
tion? 

i 

Q.  Yes.  In  other  words,  in  the  thickly  settled  section 
they  are  separate  towns  in  that  respect?  A.  Yes,  prac¬ 
tically  speaking  they  are. 

Q.  Now,  are  you  familiar  with  the  extent  of  the  service 
of  WATR  at  this  time?  A.  Yes. 

Q.  In  the  daytime?  A.  Yes. 

Q.  Do  you  know  about  how  far  in  extent  the  2  millivolt 
contour  lies?  A.  Well,  to  the  best  of  my  recollection  it  in¬ 
cludes  most  of  the  town  of  Naugatuck. 

Q.  Most  of  the  town  of  Naugatuck?  A.  As  I  recollect. 

Q.  Would  it  be  safe  to  assume  it  is  some  six  miles  or  so 
in  extent  or  radius  of  the  2  millivolt  contour?  A.  To  the 
best  of  my  recollection,  down  the  valley  of  the  Naugatuck 
it  extends  about  six  miles  and  possibly  a  little  more. 

Q.  Do  you  know  what  service  is  limited  inside  this  2 
millivolt  contour,  how  much  thev  serve  interference-free 
signal  at  the  present  time  during  those  periods  it 
234  operates  after  sunset  at  Waterbury?  A.  jNo,  I  do 
not. 

Q.  Do  you  know  of  your  own  personal  knowledge  then, 
there  are  any  areas  which  are  now  being  served,  by  this 
two-hour  period  after  sunset,  or  one  hour  or  whatever  it 
happens  to  be,  that  will  not  be  served  by  the  proppsal  here 
which  is  served  at  the  present  time?  A.  I  do  not  believe 
there  would  be  anv  areas  which  would  receive  lesis  service 
than  they  now  receive,  or  would  lack  service  that  they  now 
obtain  ? 

Q.  And  that  is  again  basing  your  answer  upon  a  limita¬ 
tion  to  the  approximately  6  millivolt  contour?  A.  Yes. 

Q.  Now,  Mr.  De  Mars,  will  you  convert  your  own 
answers  as  to  the  limitation  of  interference  to  WATR  and 
at  what  contours  it  will  be  limited  if  WJAS  operates  with 
5  kilowatts?  A.  If  WJAS  operated  with  a  power  of  5  kilo¬ 
watts,  basing  my  answer  on  the  assumptions  u^ed  pre¬ 
viously,  WATR  would  be  interf erred  with  at  the  16  milli¬ 
volt  per  meter  contour  at  the  second  hour  after  subset,  and 
at  the  22  millivolt  per  meter  contour  at  midnight  or  later. 

Q.  And  there,  of  course,  is  a  difference  of  time  as  be¬ 
tween  Pittsburgh  and  Waterbury,  Connecticut?  A.  Well, 
it  is  very  slight. 
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Q.  Under  those  conditions  would  the  city  of  Waterbury 
receive  interference-free  service  from  WATR?  A.  No,  it 
would  not. 

Q.  Would  there  be  areas  which  now  receive  service 

235  under  its  present  operation  which  would  not  receive 
it  in  the  event  the  proposal  of  WATR  was  granted 

and  also  WJAS  should  operate  with  5  kilowatts?  A.  Yes 
sir,  there  would  be  such  areas. 

Q.  Would  there  be  areas  which  would  not  receive  inter¬ 
ference-free  service  in  the  event  the  proposal  of  WATR 
should  be  granted  and  WJAS  should  use  5  kilowatts  power? 
A.  If  I  understand  correctly,  that  is  the  same  question  I 
just  answered  yes  to. 

Mr.  Cunningham:  No. 

By  Mr.  Sutton: 

Q.  No.  Assuming  WATR  operates  with  their  proposed 
antenna  and  WJAS  operates  with  5  kilowatts  would  there 
be  areas  which  would  not  receive  service  by  WWAS  using 
5  kilowatts  which  would  be  served  if  WJAS  used  1  kilowatt 
and  WATR  operated  under  this  proposal?  A.  Yes,  there 
would  be  some  areas. 

Q.  Would  you  consider  that  a  substantial  reduction  in 
the  service  area?  A.  Yes,  it  would  be  a  substantial  reduc¬ 
tion. 

Q.  Have  you  made  any  estimate  to  determine  the 
number  of  people  that  would  be  involved?  A.  No,  I  have 
not. 

0.  As  regards  the  8.5  millivolt  contour  which  Mr.  Lodge 
assumed  as  the  limit  of  interference  based  upon  his 
measurements  and  vour  6.  something  contour  which  would 
receive,  would  be  the  limit  of  interference,  approxi- 

236  matelv  what  distance  would  that  be  in  miles,  say,  in 
the  maximum  direction,  Mr.  De  Mars?  A.  You  mean 

the  difference  in  distance  between  6.8  and  8.5? 

Q.  Yes.  A.  That  would  be  a  matter  of  perhaps  two  or 
three  hundred  feet. 

Q.  Two  or  three  hundred  feet?  A.  Yes. 

Q.  So  that  in  either  event,  whether  it  is  the  6.8  or  the 
8.5,  it  is  just  a  very  small  amount  so  far  as  covering  the 
whole  city  is  concerned,  is  it  not?  A.  That  is  true. 
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Q.  And  I  take  it,  the  difference  between  the  16.  something 
contour  and  the  19  millivolt  contour,  which  A^r.  Lodge 
found,  that  that  would  be  a  relatively  less  distance,  would 
it  not?  A.  That  is  true.  However,  let  me  make  it  clear 
that  I  have  not  stated  that  I  agree  with  the  location  of  Mr. 
Lodge's  8.5,  or  Mr.  Lodge’s  19  millivolt  per  nfeter  con¬ 
tours  on  protestant’s  exhibit  No.  2-A. 

Q.  What  is  the  difference?  A.  Well,  that  difference  is 

appreciable.  I 

Q.  It  amounts  to  how  much  in  extent?  A.j  Well,  it 
amounts  to  approximately  half  a  mile. 

Q.  Let  us  get  that  clear.  That  is  his  10  millivolt  as  he 
has  projected  it  and  the  one  you  had  previously  pro¬ 
jected  I  take  it  on  that  exhibit?  A.  No.  I  will  Clear  that 
up  by  stating  that  the  location  I  would  give  the  6.8 

237  millivolt  per  meter  contour  would  be  apprdximately 
a  half  mile  greater  distance  from  the  transmitter 

than  the  location  of  the  8.5  millivolt  per  meter  contour 
shown  on  protestant’s  exhibit  No.  2-A. 

Q.  Right  here  (indicating)?  A.  Yes,  right  here. 

Q.  Would  you  be  good  enough  to  indicate  on  that  exhibit 
the  extent  there  of  the  6.8  millivolts,  as  you  have  estimated 
it,  by  marks  on  each  exhibit?  A.  (Witness  does  so.) 

Q.  Now,  what  conductivity  did  you  assume  at  arriving 
at  those  contours,  6.8  millivolts?  A.  The  conductivity  in 
general  in  this  region  is  about  1.5  x  10  to  the  ^14nth.  I 
did  not  attempt  to  figure  the  conductivity  in  making  my  es¬ 
timate  of  the  coverage  of  the  city,  but  used  transmission 
data  obtained  from  measurements  made  on  WATR  and 

WDRC.  | 

Q.  That  is  at  their  present  locations?  A.  That  is  at 
their  present  locations.  I  believe  that  the  conductivity  in 
general  is  a  little  better  than  Mr.  Lodge’s  estimate,  some¬ 
thing  over  one  for  the  city  of  Waterbury  itself. 

Q.  Now,  Mr.  De  Mars,  do  you  consider  limitation  to  the 
6.8  millivolt  contour  of  a  regional  station  classification  as  a 
serious  limitation  upon  the  service  of  that  station?  A. 
From  the  standpoint  of  the  geographical  coverage  of  that 
station,  yes,  but  if  the  station  can  include  vdthin  that 

238  signal  intensity  the  population  which  it  (jiesires  to 
serve,  I  do  not  consider  it  serious.  In  fact,  j  it  merely 
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insures  that  a  good  grade  of  service  is  assured  the  listener 
within  the  interference-free  area. 

Q.  But  in  doing  that  in  this  particular  case  you  are  taking 
into  account  merely  the  listeners  within  the  city,  prin¬ 
cipally,  are  you  not?  A.  That  is  true.  And  as  I  pointed 
out  before,  there  is  no  possibility  of  serving  a  very  much 
greater  population,  even  by  going  to  pretty  low  signal  in¬ 
tensities,  because  of  the  high  attenuation  in  this  area.  It 
would  be  impossible  to  serve  the  Waterbury  metropolitan 
area,  as  defined  by  the  Census  Bureau,  with  a  satisfactory 
signal,  without  much  greater  power  than  is  contemplated. 

Q.  The  power,  of  course,  has  something  to  do  with  the 
service  that  will  be  rendered?  A.  Oh,  naturally. 

The  Examiner:  Is  there  much  more  on  this  subject? 

Mr.  Sutton :  No.  I  think  that  is  all. 

Mr.  Rollo:  May  I  ask  a  question,  please? 

The  Examiner:  Why,  of  course,  Mr.  Rollo. 

Cross  Examination. 

Bv  Mr.  Rollo : 

Q.  Mr.  De  Mars,  will  you  explain  to  me  why  it  is,  as  you 
testified,  that  the  sky  wave  radiated  in  the  direction  of  the 
Brooklyn  stations,  is  of  less  intensitv  in  the  later  hours 
than  in  the  earlier  hours?  A.  Well,  I  would  prefer 
239  to  avoid  an  explanation  of  that,  and  merely  say  that 
I  used  the  curves  published  by  the  Commission, 
based  on  the  clear  channel  survey,  which  indicates  that  it 
is — 

Q.  (Interposing)  That  is  the  case  at  that  distance?  A. 
Yes. 

Q.  According  to  those  curves  ?  A.  Yes. 

Q.  Referring  now  to  the  daytime  ground  wave,  are  you 
familiar  with  the  soil  conductivity  between  Waterbury  and 
Brooklyn?  A.  I  am  within  the  limits  of  the  State  of  Con¬ 
necticut. 

Q.  Are  you  in  a  position  to  estimate  an  average  conduc- 
tivity  for  the  entire  terrain  between  Waterbury  and  New 
York?  A.  Between  Waterbury  and  New  York  in  the  direc¬ 
tion  of  New  York  it  is  about  1.5  x  10  to  the — 14nth. 

Q.  Do  you  know  what  the  conductivity  is  in  and  around 
New  York  City?  A.  I  have  not  the  slightest  idea. 
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Q.  Can  you  estimate  the  extent  in  miles  of  the  WEVD 
half  millivolt  per  meter  contour?  A.  No,  I  dop’t  know 
where  it  is  located,  and  I  would  have  to  have  a  lot  of  in¬ 
formation  that  is  not  available  to  do  that. 

i 

Q.  Can  you  do  it  just  assuming  150  milliyolts  at  a 

240  mile  unattenuated?  A.  Well,  it  would  be  nothing  but 
a  guess. 

Mr.  Rollo :  All  right,  that  is  all.  I  will  wait  until  the 
Commission’s  engineer  comes  on  the  stand. 

The  Examiner:  Do  you  wish  to  cross  examine,  Mr.  Cun¬ 
ningham?  I 

Mr.  Cunningham :  I  have  only  one  question  that  I  would 
like  to  get  cleared  up. 

i 

Cross-Examination 

i 

I 

Bv  Mr.  Cunningham: 

*  ♦  ° 

i 

Q.  Mr.  De  Mars,  on  Applicant’s  Exhibit  13-H  and  13-1, 
we  have  4 ‘the  currents  are  unequal  and  in  the  ratio  of  .90,” 
and  the  same  language  appears  on  Exhibit  I,  andlhen  we 
come  to  Exhibit  13-F  and  13-E  and  13-D  and  13-C;  and  we 
have  .80.  Is  that  accurate  ?  A.  No ;  there  is  a  mistake  there. 

Q.  Will  you  straighten  that  out,  Mr.  De  Mars,  and  that  is 
all  I  have?  It  should  have  been  .90  in  all  cases?  A.  I 
think  so.  I  couldn’t  tell  you  offhand. 

Q.  Would  it  make  any  material  difference?  A.j  Yes,  it 
wmuld.  It  would  make  a  material  difference.  Hoivever,  I 
am  reasonablv  certain  that  the  relative  fields  indicated  in 
the  diagram  are  correct,  and  of  course  in  actual  practice  a 
material  ratio  would  be  used  to  produce  that  field.  I  believe 
that  .90  is  the  correct  figure,  and  that  the  .80  is  a  typographi¬ 
cal  error. 

The  Examiner:  Have  you  any  further  witnesses? 

241  Mr.  Lohnes:  No,  I  do  not.  The  applicant  tests. 

The  Examiner :  Does  the  Commission  wTish  to  call 

I 

a  witness? 

Mr.  Cunningham:  Yes;  Mr.  Davis. 

Whereupon — George  C.  Da/vis  was  called  as  a  witness  on 
behalf  of  the  Commission,  and  having  been  first  duW  sworn, 
was  examined  and  testified  as  follows : 
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Direct  Examination 

Mr.  Cunningham :  Mr.  Davis  is  offered  as  a  qualified  ex¬ 
pert.  I  assume  counsel  concede  the  qualifications  of  Mr. 
Davis  ? 

Mr.  Sutton:  Oh,  yes. 

Mr.  Lohnes:  They  are  conceded. 

By  Mr.  Cunningham: 

Q.  Mr.  Davis,  have  you  made  a  study  of  the  matters  con¬ 
tained  in  the  application  of  The  WATR  Company,  Inc., 
which  is  involved  in  this  proceeding?  A.  I  have. 

Q.  How  many  stations  are  assigned  to  the  State  of  Con¬ 
necticut,  Mr.  Davis?  A.  Nine  stations. 

Q.  Handing  you  what  the  reporter  will  mark  for  identi¬ 
fication  as  Commission’s  Exhibit  A,  will  you  state  what  that 
is,  please  sir?  A.  That  is  a  list  of  existing  stations  which 
are  involved  in  questions  of  interference  with  this  applica¬ 
tion  of  WATR. 

242  Q.  Would  you,  Mr.  Davis,  take  up  those  stations 
separately  and  discuss  the  problems  of  interference, 
if  there  are  any  which  are  involved  in  each  instance?  A. 
Yes,  I  will.  In  connection  with  WNBZ,  the  first  on  the  list, 
I  would  not  expect  objectionable  interference  to  the  ser¬ 
vice  of  that  station. 

W'JAS  would  not  receive  objectionable  interference  from 
the  operation  of  the  station  or  of  WATR  as  here  proposed, 
but  would  contribute  objectionable  interference  to  the  ser¬ 
vice  of  WATR  at  night,  limiting  WATR  to  approximately 
its  6  millivolt  per  meter  contour. 

Station  WORC  would  not  receive  objectionable  inter¬ 
ference  from  the  operation  of  the  station  as  proposed  be¬ 
cause  of  the  characteristics  of  the  directional  antenna  used 
by  WORC  and  because  of  the  conductivity  in  the  territory, 
which  is  much  less  than  average. 

Stations  WCAP  and  WTNJ  are  located  at  less  than  the 
average  recommended  separation,  while  WCAM  is  slightly 
beyond.  In  connection  with  those  stations,  the  interference 
to  them  from  another  station  on  the  same  frequency,  1280 
kilocycles  would  be  greater  than  that  which  would  be  con¬ 
tributed  by  WATR. 

Stations  WBBR,  WFAB  and  WHAZ,  operating  on  1300 
kilocycles,  will  not  sustain  objectionable  interference  from 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  A|L.  133 

i 

i 

the  operation  of  WATR,  as  proposed,  because  of  the  charac¬ 
teristic  radiation  pattern  of  the  WATR  directional  antenna, 
and  also  because  of  the  conductivity  in  the  respective  areas 
under  consideration.  For  a  similar  reason,  Stations 

243  WHBI  and  WNEW  will  not  receive  objectionable 
interference. 

Station  WDRC  will  probably  be  subject  to  a  slight  amount 
of  objectionable  interference,  based  upon  the  presently  used 
ratios  of  desired  to  undesired  signals  for  40  kilocycle  sepa¬ 
ration.  The  interference  would  be  slightly  within  the  half 
millivolt  contour  of  WDRC  in  the  general  vicinity  of  the 
transmitter  of  WATR.  However,  I  do  not  believe  that 
would  constitute  substantial  interference  in  view  qf  the  re¬ 
cent  improvement  in  receiver  design. 

Q.  Mr.  Davis,  have  you  consulted  any  official  publication 
of  the  Federal  Government  with  regard  to  the  population  of 
the  metropolitan  area  of  Waterbury,  Connecticut?!  A.  The 
1930  census  population,  according  to  the  Department  of 
Commerce,  is  140,575.  That  is  for  the  metropolitan  area 
of  Waterbury. 

Q.  Are  there  any  stations  other  than  WATR  located  in 
Waterbury,  Connecticut,  Mr.  Davis?  A.  Yes.  WBRY  is 
located  there.  That  station  operates  with  1  kilowatt  on  1530 
kilocvcles,  unlimited  time.  In  addition,  service  is  available 
from  WTIC,  as  has  been  described  by  previous  witnesses. 

Q.  Handing  you  what  the  reporter  will  mark  as  Commis¬ 
sion ’s  Exhibit  B,  Mr.  Davis,  I  will  ask  you  to  state  \iffiat  that 
is?  A.  That  is  a  list  of  pending  applications  from  the  State 
of  Connecticut  requesting  an  increase  in  service  or 

244  facilities  to  the  indicated  communities  thereof. 

Q.  Handing  you  what  the  reporter  will  ipark  for 
identification  as  Commission’s  Exhibit  C,  I  will  ask  you  to 
state  what  that  is,  please?  A.  This  is  a  list  of  pending  ap¬ 
plications  which  are  involved  in  questions  of  interference 
with  the  application  now  on  hearing. 

Q.  Would  you  take  those  up  separately,  Mr.  Davis,  and 
discuss  them?  A.  In  connection  with  the  application  from 
Pittsfield,  Massachusetts,  I  would  not  expect  objectionable 
interference  because  of  the  conductivity  in  the  territory. 

Station  WEBC,  if  operating  with  5  kilowatts  at  night, 
would  provide  or  contribute  objectionable  interference  to 
the  service  of  WATR,  but  that  would  be  less  than  the  inter- 
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ferenee  which  would  be  evident  from  the  1  kilowatt  opera¬ 
tion  of  WJAS. 

Station  WBOW  would  not  receive  objectionable  inter¬ 
ference  from  the  operation  of  WATR,  and  depending  upon 
the  characteristics  of  the  radiation  proposed  by  WBOW 
for  its  directive  antenna,  interference  mav  or  mav  not  be 
produced  to  the  serviced  of  WATR,  but  in  all  probability 
that  interference  would  be  less  than  that  which  would  be 
evident  from  the  operation  of  WJAS  with  1  kilowatt. 

WCAP  would  not  receive  any  objectionable  interference 
principally  because  of  the  conductivity  in  the  terri- 

245  tory  which  is  less  than  average. 

Station  WJAS,  if  operating  with  5  kilowatts,  would 
not  receive  objectionable  interference  from  the  operation 
of  WATR,  but  would  produce  objectionable  interference  to 
the  14  or  15  millivolt  per  meter  contour  of  WATR  at  night. 
That  estimate  is  based  upon  an  antenna  efficiency  some¬ 
where  between  175  and  200  millivolts  per  meter  for  WJAS. 

Station  WFAB  requests  increased  hours  of  operation, 
and  in  so  far  as  intensity  of  interference  is  concerned,  it  is 
merely  a  matter  of  change  of  license  if  that  application  be 
granted. 

Station  WDRC  at  Hartford,  Connecticut,  if  operating 
with  5  kilowatts  at  night,  might  receive  objectionable  inter¬ 
ference  slightly  within  its  1  millivolt  per  meter  contour,  but 
I  do  not  beleive  that  constitutes  a  serious  problem  in  view  of 
the  fact  that  since  the  original  promulgation  of  the  presently 
used  recommended  separation  tables,  a  considerable  ad¬ 
vance  in  receiver  design  has  occurred. 

Were  Station  KTRH  to  operate  with  5  kilowatts  at  night, 
the  interference  from  that  station  to  WATR  would  also  be 
less  than  WATR  would  sustain  from  the  1  kilowatt  opera¬ 
tion  of  WJAS. 

Station  WDRC  proposes  a  booster  station  to  be  operated 
synchronously  with  their  main  transmitter,  and  to  be  lo¬ 
cated  at  New  Haven,  Connecticut,  and  to  use  a  power  of  250 
watts.  New  Haven  is  about  18  miles  from  Waterbury.  In 
that  case  I  would  not  expect  objectionable  interfer- 

246  ence  to  occur  because  the  power  there  under  con¬ 
sideration  is  much  less  than  that  of  WDRC. 

Q.  Does  that  complete  a  discussion  of  the  pending  ap¬ 
plications  involved  in  this  hearing?  A.  Yes,  sir. 
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Q-  Mr.  Davis,  what  sort  of  a  radiator  is  proposed  by  this 
applicant,  and  what  have  you  to  say  with  regard  to  it  ?  A. 
The  application  states  that  the  antenna  will  be  180  feet  high. 
That  is  composed  of  two  elements,  each  of  approximately 
that  height,  and  the  antenna  sytem  is  satisfactory,  since  it 
complies  with  the  vertical  height  requirements  of  Rule  131. 

Q.  What  have  you  to  say  with  regard  to  the  other  equip¬ 
ment  proposed?  A.  The  proposed  transmitting  Equipment 
or  changes  in  the  present  equipment  are  satisfactory. 

Q.  And  with  regard  to  the  site  ?  A.  The  site  proposed  is 
not  in  direct  conformity  with  the  general  recomniendations 
for  the  selection  of  a  transmitter  site.  Howevef,  from  a 
study  of  the  area  under  consideration  it  appears  to  he  one 
of  the  most  desirable  available  in  connection  with  the  use 
of  the  antenna  svstem. 


Mr.  Cunningham :  I  offer  these  three  exhibits  ii|  evidence 
as  Commission’s  Exhibit  A,  B,  and  C. 

The  Examiner:  They  are  received. 

247  (The  documents  referred  to  were  received  in  evi¬ 


dence  marked,  “ Commission’s  Exhibits  A, 


fe,  and  C, 


Docket  4292,”  and  are  tiled  with  the  transcript  in  posses¬ 
sion  of  the  Commission.) 

The  Examiner:  Does  anyone  wish  to  cross  examine? 
Mr.  Lohnes :  I  have  no  questions. 


The  Examiner:  Does  the  protestant’s  counsel  have  any 
questions? 

Mr.  Sutton :  Just  a  question  or  two. 


Cross  Examination 


By  Mr.  Sutton: 

i 

Q.  Mr.  Davis,  from  an  engineering  interference  stand¬ 
point,  does  the  operation  of  WATR  as  here  proposed  intro¬ 
duce  a  question  of  interference,  considering  the  application 
of  WJAS  for  5  kilowatts,  and  in  addition  to  the  present  as¬ 
signments  on  1290  kilocycles? 

Mr.  Lohnes :  I  object  to  that,  because  that  is  gbing  to  be 
a  question  that  the  Commission  will  have  to  determine. 

Mr.  Sutton :  I  limited  it. 

The  Examiner:  If  you  limit  it  to  the  question  of  inter¬ 
ference  it  is  all  right.  I  did  not  quite  get  whether  there 
was  a  question  of  policy  involved. 

i 

i 
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Mr.  Sutton :  I  intended  to  do  so,  and  I  now  limit  it  to  that 
question  of  interference  and  engineering. 

The  Examiner:  If  it  is  a  strictly  technical  question  it  is 
allowed. 

The  Witness :  I  think  that  is  already  discussed,  and  the 
intensity  of  the  interference  is  already  stipulated  or 

248  specified  in  the  record. 

By  Mr.  Sutton : 

Q.  You  are  in  agreement  on  that  point;  I  would  like  your 
opinion?  A.  I  had  a  direct  opinion  on  that.  I  said  it  would 
be  about  14  or  15  millivolt  interference. 

Q.  Did  you  base  that  upon  the  clear  channel  curves? 
A.  Yes,  I  did;  and  upon  an  antenna  whose  efficiency  was 
slightly  less  than  that  which  Mr.  De  Mars  indicated.  That 
is  the  reason  for  the  slight  discrepancy. 

The  Examiner:  Should  the  5  kilowatt  application  be 
granted,  you  mean? 

The  Witness:  Yes,  that  is  in  connection  with  the  5  kilo¬ 
watt  operation. 

By  Mr.  Sutton: 

Q.  Would  you  consider  that  limitation  a  serious  limita¬ 
tion?  A.  Yes,  sir. 

Q.  As  respects  the  limitation  to  the  approximate  6  milli¬ 
volt  contour,  which  I  understood  you  to  testify  would  exist 
with  WJAS  operating  with  1  kilowatt,  do  you  consider  that 
a  serious  limitation  to  the  operation  of  a  regional  station? 

Mr.  Lohnes :  I  object  to  that  because  the  Commission  has 
already  passed  on  that  question  in  this  case. 

Mr.  Sutton :  From  an  engineering  standpoint  these 

249  questions  are  limited,  and  they  are  not  policy  ques¬ 
tions. 

The  Examiner:  Will  you  repeat  that  question  again? 

(The  pending  question  was  thereupon  read  by  the  repor- 
ter.) 

The  Examiner :  I  think  it  smacks  slightly  of  the  question 
of  policy. 

Mr.  Sutton:  I  am  not  directing  these  toward  policies. 
I  am  directing  them  for  pure  engineering  testimony. 

The  Examiner :  Specify  the  particular  case  to  which  you 
refer.  You  say  a  regional  station. 
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Mr.  Sutton:  Well,  this  station  here. 

The  Examiner:  You  can  answer  that. 

The  Witness:  Yes,  sir.  That  constitutes  a  serious  limi¬ 
tation. 

Mr.  Sutton:  That  is  all.  j 

The  Examiner:  Now,  under  Rule  106.7,  I  will  call  on 
counsellor  Sutton  to  offer  any  evidence  at  this  tipie. 

Mr.  Rollo :  Just  a  moment.  I  have  just  a  few  questions. 

The  Examiner:  All  right. 

| 

Cross  Examination 

By  Mr.  Rollo :  | 

Q.  Did  you  hear  Mr.  De  Mars7  testimony  as  to  the  ex¬ 
pected  limitation  by  this  proposed  set-up  to  WlhDV?  A. 
Yes,  I  did. 

Q.  Are  you  -in  substantial  agreement  with  that  testi¬ 
mony?  A.  Inasmuch  as  there  would  be  no  interference 
with  the  protected  contour  I  did  not  pay  particular 
250  attention  to  the  exact  values  indicated.  Ij  agree  at 
least  there  will  be  no  interference  within!  the  pro¬ 
tected  contours. 

Mr.  Rollo :  That  is  all.  j 

Cross  Examination 

i 

By  Mr.  Wayland: 

Q.  And,  Mr.  Davis,  would  a  like  answer  apply  to  WORC 
and  WTNJ  to  that  same  question?  A.  Generally,  yes.  I 
think  I  discussed  the  possibility  of  interference  with 
WDRC.  You  asked  about  WTNJ?  j 

Q.  Yes;  and  WORC.  A.  No.  I  agree  with  the  testimony 
in  so  far  as  WORC  is  concerned,  and  also  in  $o  far  as 
WTNJ  is  concerned. 

The  Examiner :  That  is  all. 

(Witness  excused.) 

The  Examiner:  Mr.  Lohnes  requests  permission  to  ask 
one  question  of  Mr.  De  Mars  on  redirect. 

Whereupon — Paul  A.  De  Mars  was  recalled  as  a  witness 
on  behalf  of  the  Applicant,  and  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  folldws : 
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Redirect  Examination  (Continued) 

Bv  Mr.  Lohnes: 

Q.  Mr.  De  Mars,  do  you  desire  to  correct  an  answer 
which  you  have  previously  given,  or  explain  a  previous  an¬ 
swer?  A.  Yes.  It  was  in  connection  with  the  cur- 

251  rent  ratios  on  Applicant’s  Exhibit  13- A  to  I;  I  find 
that  from  my  original  computations,  which  I  have 

with  me,  that  the  correct  current  ratio  is  .8.  Applicant’s 
Exhibits  13- A  and  B  are  improperly  marked  as  .9. 

By  Mr.  Cunningham : 

Q.  No;  13-H  and  I.  A.  Oh,  I  am  sorry.  It  is  Applicant’s 
Exhibits  13-H  and  I  which  are  improperly  marked,  and  if 
you  have  no  objections,  I  will  correct  them  now. 

The  Examiner:  No.  That  mav  be  done,  on  the  strength 
of  your  testimony. 

Is  that  the  only  question  remaining? 

Mr.  Lohnes :  That  is  all. 

(Witness  excused.) 

The  Examiner:  Mr.  Sutton,  under  the  rules  vou  have  the 

last  word.  Do  vou  wish  to  offer  anvthing? 

Mr.  Sutton:  I  have  no  further  testimonv. 

%/ 

I  have  no  summing  up  or  speech  to  make.  I  desire  again 

to  renew  mv  motion  for  the  benefit  of  the  record  that  the 
* 

matter  be  held  open  for  the  full  question  as  to  whether  or 
not  it  would  be  feasible  or  serve  public  interest  for  WJAS 
to  serve  with  5  kilowatts,  and  that  this  record  be  held  open 
until  then. 

The  Examiner:  The  motion  is  denied  and  the  hearing 
is  concluded. 

Mr.  Cunningham :  I  would  like  at  this  time  to  state 

252  that  I  have  no  objection  to  the  receiving  of  the  depo¬ 
sitions  in  evidence  except  for  the  exclusion  of  incom¬ 
petent,  irrelevant  and  immaterial  portions  of  the  deposi¬ 
tions. 

The  Examiner:  That  has  alreadv  been  stated,  and  I  re- 
ceived  them  in  evidence  subject  to  those  conditions. 

Mr.  Cunningham:  And  that  were  taken  in  accordance 
with  the  Commission’s  order  and  in  accordance  with  the 
Act  of  the  Commission  and  the  Commission’s  rules. 

The  Examiner :  I  have  received  them  subject  to  the  usual 
objections. 
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Do  you  gentlemen  wish  to  submit  findings  of  j fact? 
(Discussion  off  the  record.) 

(Counsel  indicated  they  wished  to  submit  proposed  find¬ 
ings  within  20  days.) 

The  Examiner:  The  hearing  then  is  concluded. 
(Whereupon  at  6:15  o’clock  p.  m.  the  hearing  in  the  fore¬ 
going  matter  was  concluded.) 


253  Depositions  of  the  WATR  Company,  |nc. 

Radio  Station  WATR  j 

Waterburv,  Connecticut 

Endorsed:  Received  Federal  Communication^  Commis¬ 
sion  Mail  and  Files  Section  37  Jan  11  AM  11:10 

254  Federal  Communications  Commission: 

Washington,  D.  C.  j 

Docket  No.  4292  | 

Endorsed:  Received  Federal  Communication's  Commis¬ 
sion  Mail  and  Files  Section  37  Jan  11  AM  11 :10 

! 

The  WATR  Company,  Inc., 

'  '  i 

Waterburv,  Connecticut, 

For  Construction  Permit. 

i 

i 

i 

Order  to  Take  Depositions 

| 

The  WATR  Company  Inc.,  having  filed  a  written  request 
for  an  order  to  take  depositions  in  the  above-stylcid  proceed- 
in°* 

IT  IS  ORDERED,  That  the  depositions  in  the  above- 
styled  proceeding  be  taken  before :  Edward  J.  j  Zitzmann, 
Notary  Public,  at  Elton  Hotel,  City  Waterburv,  State  Con¬ 
necticut  beginning  at  9:30  A.  M.  on  6  day  of  January,  1937, 
and  continuing  thereafter  from  dav  to  dav  until  concluded. 

The  names  and  addresses  of  the  witnesses  to  testify  and 
the  matters  and  facts  concerning  which  it  is  exjpected  the 
witnesses  mil  testify  are  as  follows : 
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Honorable  Frank  Hayes 

Mrs.  Edith  E.  Ladd 

Vincent  Maloney 

Ed  Fitzpatrick 

Charles  B.  Durbin 

Clyde  Jennings 

Wm.  M.  Harris 

John  L.  Gaffnev 

•/ 

Nathan  Freedman 
Henrv  W.  Minor 
Hugo  Wilberg 
John  P.  Barry 
James  J.  Curtin 
Harry  X.  Cashin 
Ed  Fitzgerald 
Herbert  Smith 
Father  Cryne 
Walter  Monigan,  Sr. 


Preston  H.  Creel 
Charles  A.  Templeton 
Harry  Leibeskind 
William  Fitzpatrick 
John  Shea 
Albert  Cantor 
Serge  Belanger 
Patrick  McFadden 
Milton  Engelman 
John  Collins 
Aron  Platt 
J.  Joseph  Smith 
Charles  J.  Bannon 
R.  C.  Fisher 
Ed  Goldberg 
Rev.  Dr.  John  Lewis 
Rev.  D.  P.  Gains 
Father  Valdambrini 
William  Schneer 


all  of  Waterbury,  Connecticut. 

255  IT  IS  FURTHER  ORDERED  THAT  the  deposi¬ 
tion  shall  conform  to  the  following  rules  of  the  Com¬ 
mission  : 

106.24.  A  witness  whose  testimonv  is  taken  bv  deposi- 
tion  shall  be  sworn  or  shall  affirm,  before  any  question  is 
put  to  him.  Each  question  propounded  shall  be  recorded, 
and  the  answer  shall  be  taken  down  in  the  words  of  the  wit¬ 
ness. 

The  testimony  shall  be  reduced  to  writing  by  the  officer, 
or  under  his  direction,  after  which  the  deposition  shall  be 
subscribed  by  the  witness  and  certified  in  the  usual  man¬ 
ner  by  the  officer. 

Objections  to  the  form  of  question  and  answer  shall  be 
made  befroe  the  officer  taking  the  deposition,  and  if  not  so 
made,  shall  be  deemed  waived ;  Provided,  however,  That  if 
no  representative  of  the  Commission  is  present  at  the  tak¬ 
ing  of  the  deposition  of  any  witness,  such  deposition  shall 
be  received  in  evidence  at  the  hearing  when  offered,  sub¬ 
ject  to  such  legal  objection  by  the  Commission  as  may  be 


proper. 

106.25  No  deposition  shall  constitute  a  part  of  the  rec¬ 
ord  in  anv  proceeding  until  received  in  evidence  at  a  hear- 


I 

I 

I 
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ing  before  the  Commission,  a  Division  thereof,  k  Commis¬ 
sioner,  Director  or  Examiner,  unless  otherwise  Ordered  by 
the  Commission. 

106.26  The  original  deposition  and  one  copy  thereof,  and 
the  original  and  one  copy  of  all  exhibits,  shall  be  forwarded 
by  said  officer  under  his  seal,  to  the  Secretary  o|  the  Com¬ 
mission. 

All  depositions  shall  be  filed  with  the  Commission  not 
later  than  five  days  before  the  date  of  the  hearing  in  which 
they  are  to  be.  offered  as  evidence,  and  Rule  ip0.12  shall 
not  apply  or  in  any  wise  serve  to  extend  this  time; 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  ; 

JOHN  B.  REYNOLDS 
Acting  Secretary. 

256  Dated  at  Washington,  D.  C.  this  ....  day  of  Dec. 

24  1936.  | 

Copies  of  this  order  are  this  day  being  mailed  to : 

■ 

257  Waterbuffy,  Conn. 

January  (j>,  1937. 

Depositions  of  the  WATR  Broadcasting  Corporation, 
owners  and  operators  of  Radio  Station  WATR  of  Water- 
bury,  Conn.,  taken  pursuant  to  Order  of  the  Federal  Com¬ 
munications  Commission,  dated  Dec.  24  1936,  at|  the  Elton 
Hotel,  Waterbury,  Conn.,  beginning  at  9:30  A.  ML;  the  said 
matter  coming  on  for  hearing  pursuant  to  said  Order  and 
the  said  WATR  Co.,  Inc.,  being  present  and  represented 
by  Milton  H.  Meyers,  Attorney.  No  other  partie^  appeared 
at  the  said  taking  of  the  depositions,  and  the  said  deposi¬ 
tions  were  then  taken  pursuant  to  said  Order  beginning  at 
the  direction  of  Edward  J.  Zitzmann,  Notary  Public. 

258  Lt.  Governor  Frank  Hayes,  Prospect  Street, 
Waterbury,  Conn.,  being  first  duly  sworn,  deposes 

and  says  in  answer  to  interrogatories,  as  follows  :j 
Direct  Examination 

By  Attorney  Milton  H.  Meyers : 


Q.  Lieut.  Governor  Hayes  you  are  also  the  Mayor  of  the 
City  of  Waterbury  and  have  been  for  how  longf  A.  Yes, 
I  have  been  Mayor  for  seven  years. 

i 


i 

i 
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Q.  Where  were  you  born?  A.  In  Waterburv. 

Q.  In  your  position  as  Mayor  of  the  City  of  Waterbury 
have  you  had  occasion  to  come  in  contact  with  radio  station 
WATR  and  its  officials?  A.  Yes,  many  times  there  has 
been  need  to  discuss  matters  relating  to  citizens  of  this 
municipality  and  I  have  always  found  Station  WATR  and 
its  officials  quite  willing  to  profer  me  the  use  of  the  stations 
facilities,  as  a  matter  of  fact,  there  has  been  a  wire  from  my 
office  at  the  City  Hall  direct  to  the  studio  of  WATR  so  that 
I  might  whenever  I  felt  it  necessary  to  go  on  the  air  on  any 
subject  matter  dealing  with  the  doings  or  rights  of  citizens 
or  civic  government. 

Q.  Has  this  station  been  entirely  co-operative  on  a  gratis 
basis  where  matters  of  public  interest  were  involved?  A. 
Yes.  Since  its  opening  in  June  1934  there  have  been  innum¬ 
erable  occasions  when  either  others  connected  with  welfare 
problems  or  I  have  spoken  over  WATR.  There  has  been 
no  hesitancy  to  give  time  for  Tuberculosis  Relief  Associa¬ 
tions,  Red  Cross,  WPA  Concerts,  and  other  similar  mat¬ 
ters  of  public  interest. 

Q.  What  have  you  to  say,  Mayor,  of  the  services  of 
259  the  station  during  its  daytime  operation?  A.  Well, 
I  find  that  their  service  is  very  efficient,  and  the  man¬ 
agement  is  more  than  cooperative,  in  fact  they  couldn’t  be 
more  so,  even  if  they  were  trying  to  preserve  a  service  that 
was  being  paid  for,  when  as  a  matter  of  fact  they  would  re¬ 
ceive  nothing  for  the  services  I  have  in  mind. 

Q.  What  have  you  to  say,  Lieut.  Governor,  with  reference 
to  this  application  for  full  time  operation  or  night  time  op¬ 
eration?  A.  Well,  I  would  like  to  be  recorded  as  in  favor 
of  that  application.  I  think  a  city  of  this  size  and  im¬ 
portance  should  have,  and  is  entitled  to  have  a  full  time 
radio  station  exclusivelv  its  own.  There  are  various 
occasions  when  it  will  have  reason  to  broadcast,  messages 
to  its  citizens,  by  radio.  Naturallv  at  such  time  we  would 
like  to  reach  as  large  a  number  of  listeners  as  possible,  and 
we  feel  that  there  is  a  larger  listening  audience  in  the  eve¬ 
ning  hours  because  many  on  account  of  their  employment 
during  the  daytime,  are  unable  to  listen  in  during  that 
period. 

Q.  Lieut.  Governor,  you  have  made  mention  concerning 
the  size  and  activity  of  Waterbury.  Will  you  be  good 
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enough  in  your  own  words  to  give  us  the  population  of 
Waterbury  proper  and  some  idea  of  the  type  of  this  popu¬ 
lation  and  also  the  industries  ’  A.  Yes.  The  population 
of  Waterbury  proper  as  determined  just  yesterday  by  the 
State  Board  of  Health  is  105,700.  It  is  my  idea  that  the 
possible  listening  audience  of  WATR  would  be  j  approxi¬ 
mately  175,000  or  200,000  by  virtue  of  the  surrounding  sub¬ 
urbs.  Our  population  is  made  up  principally  of  skilled  and 
unskilled  laborers  who  work  in  our  factories  and, 

260  incidentally,  we  have  industries  of  national  scope 
here  such  as  The  American  Brass  Company,  a  sub¬ 
sidiary  of  Annaconda  Copper ;  the  Chase  Brass  anfl  Copper 
Co.,  a  subsidiary  of  Kennecott  Co;  the  Scovill  Manu¬ 
facturing  Co.,  the  largest  independent  Brass  goods  pro¬ 
ducer  in  the  world;  and  of  course  many  other^  of  con¬ 
siderable  size.  The  freight  tonage  of  Waterbury  ranks 
second  in  New  England  to  Boston  alone.  There  are  at 
present  almost  40,000  employees  in  the  City  of  Waterbury. 

Q.  Lieut.  Governor,  do  you  know  of  your  own  knowledge 
whether  radio  station  WATR  is  the  only  exclusive  Water¬ 
bury  Station  that  exists?  A.  It  is  the  only  exclusive  Water¬ 
bury  Station.  There  is  another  called  WBRY,  formerly 
WIXBS,  which  operates  studios  both  in  Waterbury  and 
New  Haven. 

Q.  Lieut.  Governor,  from  your  own  observation,  can  you 
tell  us  whether  or  not  the  exclusively  local  station  is  utilized 
and  more  feasible  for  programs  of  local  interest?  j  A.  Yes, 
it  is  my  feeling-  that  a  local  station  such  as  WATR  is  ab- 
solutely  essential  and  an  excellent  outlet  for  matters  of 
local  interest. 

Q.  Lieut.  Governor,  are  you  familiar  with  the  ljours  of 
operation  of  radio  station  WATR?  A.  Yes.  ! 

Q.  What  is  your  own  observation  concerning  WATR’s 
present  hours  of  operation  ?  A.  It  is  my  hope  tha^  within 
short  order  the  necessity  for  night-time  operation  becomes 
as  apparent  to  the  Federal  Communications  Commission 
as  it  is  to  me.  There  are  ever  so  many  programs  of 

261  purely  local  interest  which  I  know  WATlt  would 
carry  that  can  be  broadcast  only  at  night-time  for 

two  reasons,  (1)  The  performers,  so  called,  are  employed 
during  the  daytime  and,  secondly,  the  instructive  and  en¬ 
tertaining  value  of  the  performance  is  lost  unless; a  good 
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share  of  those  employed  in  our  factories  are  listening  to 
the  radio  and  this  can  only  be  accomplished  during  night 
hours. 

Q.  Lieut.  Governor,  has  there  been  any  occasion  when 
you  personally  felt  the  loss  of  the  facilities  for  your  use 
during  the  night  hours?  A.  Yes,  on  several  occasions  I 
have  had  to  go  to  Hartford  and  use  WTIC  to  put  my  mes¬ 
sage  across. 

Q.  Is  there  any  other  service  of  a  public  nature  that  this 
station  has  rendered  that  you  would  care  to  make  a  state¬ 
ment  about?  A.  Yes,  the  service  given  during  the  floods 
was  most  commendable  and  of  great  value  to  the  various 
relief  agencies  with  which,  of  course,  I  am  associated. 
Further,  I  have  listened  on  many  occasions  with  a  great 
deal  of  interest  to  the  programs  sponsored  by  the  American 
Legion,  the  Disabled  Veterans  of  Foreign  Wars,  all  of 
which  I  know  were  without  renumeration  to  the  station. 

FRANK  HAYES 
Lieut.  Governor 


State  of  Connecticut, 

County  of  Neiv  Haven ,  ss:  Jan.  6,  1937 

Personally  appeared  before  me  Frank  Hayes,  signer  and 
sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

262  EDWARD  J.  ZITZMANN 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938 

263  Edward  Fitzpatrick,  Palace  Hotel,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 

answer  to  interrogatories,  as  follows: 

Direct  Examination 

By  Attorney  Milton  H.  Meyers: 

Q.  What  is  your  occupation,  Mr.  Fitzpatrick.  A.  Theatre 
manager. 

Q.  You  are  the  manager  of  a  local  theatre?  A.  Poli  Pal¬ 
ace  Theatre. 

Q.  How  long  have  you  been  the  manager  of  that  theatre  ? 
A.  Over  four  years. 
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Q.  State  whether  or  not  during  that  period  of  time  you 
had  occasion  to  be  associated  with  Radio  Station  WATR? 
A.  I  had  the  first  program  from  that  station. 

Q.  You  had  the  first  program?  A.  That  is  the;  first  real 
opening  program  of  the  station. 

Q.  That  took  place  when?  A.  June,  1934. 

Q.  In  your  capacity  as  theatre  manager  in  Wjaterbury, 
are  you  more  or  less  associated  with  the  entertainment  that 
takes  place  in  the  city?  A.  That  is  part  of  my  business,  to 
be  interested  in  them  all. 

Q.  State  whether  or  not  you  have  had  occasion  fo  use  the 
facilities  of  Radio  Station  WATR.  A.  Many  times. 

Q.  Can  you  tell  us  briefly  what  uses  your  theatije  has  put 
the  facilities  of  WATR  to?  A.  Well,  in  the  first 

264  place,  I  found  that  for  local  coverage  in  Wjaterbury, 
that  that  was  the  faster  medium  to  get  ouij  message 

to  the  public  and  that  we  have  used  them  at  different  times. 
We  use  it,  for  instance,  for  humanitarian  work.  Wfe  put  our 
organ  on  after  suggesting  the  use  of  it  to  WATjt  and  on 
checking  found  that  it  was  used  in  institutions,  hs  far  as 
Middletown  asylum.  We  had  many  requests  for  thje  regular 
use  of  the  organ  on  the  air  and  we  got  in  touch  with  Radio 
Station  WATR  and  they  took  it  gladly.  | 

Q.  You  say  you  have  had  requests  for  various  programs? 
A.  Yes.  | 

Q.  You  have  also  had  comment  from  programs  emulat¬ 
ing  from  your  theatre?  A.  The  comments  were  v^ry  good. 
In  fact  the  Middletown  asylum  tell  us  they  use  the  organ 
music  in  the  morning  for  the  inmates  exclusively.  Not  only 
that  but  at  different  times  we  have  had  comments  and  par¬ 
ticularly  on  a  program  that  we  have  in  our  theatre  next 
week.  We  have  been  approached  by  many  sporting  men  of 
the  town  regarding  putting  that  on  the  air  and  we  can’t  do 
it  through  WATR  because  it  is  not  on  the  air  at  that  time. 

Q.  Mr.  Fitzpatrick,  has  it  ever  come  to  your  attention 
that  Radio  Station  WATR  could  not  be  received  in  and 
about  the  envirance  of  Waterbury.  A.  No,  in  fact  WATR 
from  an  observation  and  personal  check-up  as  to  the 

265  relative  value  of  the  station,  I  find  it  is  th£  station 
that  is  tuned  in  anywhere  at  all,  even  in  car  radio. 

I  have  had  it  as  far  as  New  Milford  and  any  time  tiie  recep¬ 
tion  was  marvelous. 
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Q.  Have  yon,  from  your  own  observation,  noticed  the  qual¬ 
ity  of  the  programs  of  Radio  Station  WATR  and  if  so  what 
would  you  say  regarding  the  quality?  A.  Personally,  I 
think  there  has  been  a  great  improvement  right  from  the 
opening  date. 

Q.  Is  there  another  radio  station  in  Waterbury,  Conn.? 
A.  Yes. 

Q.  What  are  the  call  letters  of  that  station.  A.  I  am  not 
sure.  Some  amateur  call  letters,  I  believe  W1XBS. 

Q.  Do  you  know  whether  or  not  that  other  station  is 
purely  local  or  not,  or  whether  it  has  connections  in  another 
town.  A.  It  is  not  exclusively  local. 

Q.  Do  you  know  what  other  town?  A.  I  think  it  is  New 
Haven. 

Q.  Mr.  Fitzpatrick,  these  proceedings  are  being  held  in 
order  to  obtain  depositions  from  men  like  yourself,  to  assist 
us  in  obtaining  full  time  privileges,  so  called,  With  respect 
thereto,  what  would  your  observation  be  concerning  the  ne¬ 
cessity  thereof?  Insofar  as  Radio  Station  WATR  is  con¬ 
cerned?  A.  Forgetting  any  interest  I  may  have  in  the 
station,  I  think  WATR  would  be  a  civic  proposition  on 
full  time,  for  the  complete  coverage  of  the  Waterbury 
266  area  and  it  seems  to  be  the  only  medium  which  can 
satisfactorily  do  that  for  any  emergency. 

Q.  You  mentioned  civic  propositions.  By  that  do  you 
mean  that  you  have  actually  heard  programs  of  a  civic  na¬ 
ture  or  a  social  welfare  nature  from  this  station?  A.  A 
great  many  times.  There  seems  to  be  a  preponderance  of 
these  programs  on  station  WATR. 

Q.  From  your  own  observation,  would  you  say  that  the 
majority  of  listeners  in  Waterbury  can  be  reached  in  the 
day  time  or  night  time?  A.  Waterbury,  being  a  manufac¬ 
turing  city,  people  are  in  the  shops  until  5  and  6  o’clock 
afternoons  and  when  they  go  home,  relax  and  listen  to  the 
radio.  At  the  present  time  I  understand  there  is  not  a  radio 
station  making  complete  coverage.  In  fact,  I  have  a  good 
radio,  and  sometimes  it  is  impossible  for  me  to  get  WJZ  or 
WGY. 

Q.  Mr.  Fitzpatrick,  you  being  connected  with  the  enter¬ 
tainment  world,  will  of  course  appreciate  that  if  a  full-time 
is  granted  WATR,  they  will  have  to  have  a  considerably 
greater  quantity  of  programs  than  available  and  in  that 
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connection,  would  you  say  programs  may  or  majp  not  be 
made  available  to  the  station?  A.  For  instance^  I  could 
throw  out  something  very  interesting  to  Waterbury  this 
Wednesday  if  I  had  facilities  of  the  station  and  there  are 
many  things  we  could  feed  to  the  station,  that  Waterbury 
would  be  interested  in  at  different  hours  at  night. 

Thank  you  very  much. 

EDWARD  FITZPATRICK 

267  State  of  Connecticut  j 

County  of  New  Haven 

ss  Waterbury  Jani  6,  1937. 

i 

Personally  appeared  before  me,  Edward  Fifzpatrick, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the  tes¬ 
timony  therein  contained. 

EDWARD  J.  ZITZMANN, 

Notary  Public 

(Seal)  | 

Commission  Expires  March  1,  1938. 

268  John  P.  Barry,  109  Fairlawn  avenue,  Waterbury, 
Conn.,  .being  first  duly  sworn,  deposes  an<f  says  in 

answer  to  interrogatories,  as  follows : 

Direct  Examination 

By  Attorney  Milton  H.  Meyers.  | 

Q.  You  are  a  resident  of  Waterbury,  Conn.?  Aj  Yes. 

Q.  How  long  have  you  resided  here?  A.  22  yea^s. 

Q.  You  are  employed  in  Waterbury?  A.  Yes. 

Q.  Where  are  you  employed?  A.  By  the  City  of  Water¬ 
bury.  I 

Q.  In  what  capacity?  A.  Carpenter. 

Q.  Are  you  at  all  familiar  with  Radio  Station  WATR  in 
Waterbury.  A.  Very  much  so. 

Q.  As  listener  or  for  broadcasting?  A.  I  broadcast  about 
70  times  already. 

Q.  In  commercial  fashion  or  some  civic  institution.  A. 
For  the  Disabled  American  Veterans  of  the  World  War. 

Q.  Are  you  connected  with  the  Disabled  Veterans?  A.  I 
am  Commander  of  the  Chapter  of  the  City  of  Wa[terbury. 
Q.  For  how  long?  A.  Since  last  June. 
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Q.  Tour  interest  in  that  organization  dates  since  when? 
A.  Since  its  formation  in  1920,  following  the  "World 
War. 

269  Q.  What  has  been  the  nature  of  your  broadcasts 
over  Radio  Station  WATR?  A.  In  September  of 

1935  the  manager  of  the  Station  approached  me.  He  had 
been  familiar  with  our  work  among  the  veterans  and  asked 
me  if  we  wanted  to  use  their  Station  in  bringing  information 
to  any  disabled  comrades,  I  mean  disabled  during  the  World 
War.  At  that  time  I  was  State  Adjutant  of  the  American 
Veterans,  and  in  the  early  part  of  September  WATR  do¬ 
nated  15  minutes  each  week  to  us,  to  be  known  as  the  D.A.V. 
forum.  There  was  to  be  questions  and  answers  affecting 
War  Disabled  Veterans,  not  to  take  in  all  veterans,  because 
our  organization  is  dedicated  to  the  service  of  those  w’ho 
were  disabled  during  the  World  War. 

Now’  in  the  wreekly  broadcast,  of  which  w’e  have  put  on  65, 
and  then  special  ones,  making  up  to  70  since  September 
1935,  and  in  that  period  w’e  have  received  approximately 
900  questions  from  disabled  veterans  in  Waterbury  and 
vicinity,  taking  in  New’  Haven,  Bridgeport,  Hartford,  Tor- 
rington  and  New’  Milford.  One  thing  w’e  found  when  wTe 
started  our  afternoon  program  w’as  that  for  four  or  five 
w’eeks  w’e  received  very  little  mail,  although  questions 
started  to  come  in.  In  the  spring  of  1936  we  went  on  the  air 
at  8  o’clock  in  the  evening  and  immediately  after  the  eve¬ 
ning  broadcast  an  avalanche  of  questions  came  in  and  we 
found  w’e  had  a  larger  audience  in  the  evening  than  in  the 
afternoon.  Most  of  the  veterans  are  interested  in  their  own 
problems.  They  w’ant  some  kind  of  employment,  if  they 
are  able  to  w’ork  at  all.  The  afternoon,  therefore,  w’as  not 
a  good  time  to  reach  them.  We  continued  at  8  o’clock 

270  until  the  station  was  compelled  to  go  off  the  air,  and 
then  w’ent  on  at  1  o’clock  Saturday  afternoon.  We 

have  used  it  as  a  medium  of  giving  all  information  possible 
to  convey  to  veterans  about  their  ow’n  problems  and  since 
wTe  w’ent  on  the  air  we  have  been  the  medium  through  which 
20  veterans  in  this  vicinity  have  secured  compensation  they 
w’e  re  ent  itled  to  since  the  end  of  the  War  and  did  not  know’ 
about  until  they  had  our  broadcast.  One  particular  veteran 
in  Naugatuck  received  $2500.00  in  back  compensation  and 
received  a  permanent  partial  awTard  of  $50.00  a  month, 
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which  will  continue  for  the  rest  of  his  life  and  will  increase 
if  his  condition  gets  any  worse.  That  veteran  nqver  knew 
a  thing  about  his  rights  under  this  government  until  we  had 
our  broadcast  and  I  spoke  of  that  to  Congressman  Smith 
when  he  was  on  a  special  broadcast  and  that  case  alone 
should  make  us  feel  very  greatful  to  the  station  for  alloting 
time  free  of  charge. 

Q.  Now,  Mr.  Barry,  from  what  you  have  said,!  I  gather 
that  your  preference  as  an  institution  would  to  be  utilize 
evening  hours.  A.  Yes,  absolutely. 

Q.  Do  you  feel  that  your  message,  which  is  so  vital  to  the 
disabled  veterans,  would  reach  them  better.  A.  jit  would, 
there  is  no  question  about  that.  We  found  that  by  the  num¬ 
ber  of  questions  which  came  in  following  the  evening  broad¬ 
cast.  I  spoke  of  that  to  Mr.  Thomas  two  or  three 
271  months  ago.  I  told  him  about  the  different  between 
the  number  of  people  listening  afternoons  and  eve¬ 
nings,  judging  by  the  number  of  questions  which  came  in 
to  us.  Of  course  we  could  not  do  anything  about  it.  We 
could  go  on  at  6  o’clock,  but  that  would  be  worbe  than  1 
o’clock  Saturday  period  for  us. 

Q.  These  questions  and  answers  that  you  mention,  just 
what  do  you  mean  by  them:  A.  I  will  give  you  an  example. 
That  will  give  you  an  outline  of  the  questions  wb  receive. 
This  particular  veteran  here,  take  him  as  an  example  and 
as  the  type  of  question  we  receive.  I  broadcast,  J  think  it 
was  on  a  Monday  night,  and  two  days  following  I  received 
a  letter  from  this  veteran  telling  me  he  heard  the  program 
and  told  me  he  was  disabled  in  the  service  and  discharged 
from  the  service  because  of  his  disability,  and  he  \yanted  to 
know  if  I  thought  he  was  entitled  to  compensation.  So  he 
put  an  address,  no  name,  which  most  of  them  do.  They 
never  put  their  name.  I  do  not  know  what  it  is,  but  they 
hardly  ever  put  a  name.  Sometimes  initials.  No,  hp  did  not 
send  his  address.  It  was  through  the  next  broadcast  we 
got  that.  That  is  the  type  of  question  we  get  from  those 
who  never  applied  for  compensation,  those  who  were  in  ser¬ 
vice  and  had  their  disability  aggravated  since  they  ljeft.  The 
veterans  that  do  belong  to  the  organization  knbw  their 
rights,  the  other  fellows  did  not  until  we  went  on  the  air. 

Q.  What  would  say  of  the  comparative  value  of  your 
broadcast  over  station  WATR  with  any  othef  medi- 

i 

I 
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272  um  for  the  dissemination  of  information  to  assist 
disabled  veterans  that  mav  exist.  A.  I  think  I  could 

w 

best  answer  that  by  quoting  Mr.  Bannigan,  manager  of  the 
Veterans  Administration  Facilities,  Newington,  Conn.  He 
appeared  on  our  program  a  few  weeks  ago,  the  latter  part 
of  1935,  and  he  stated  over  the  radio  station,  he  thought  it 
was  the  finest  medium  that  could  be  used  to  familiarize, 
not  only  the  veterans  with  their  own  problems,  but  the  pub¬ 
lic  with  the  problems  that  confronted  the  veterans. 

Q.  Is  that  your  feeling  too?  A.  This  is  my  feeling  too. 
I  found  that  by  coming  in  contact  with  a  number  of  people 
listening  to  programs.  It  has  showed  up  this  year  more 
than  ever  before,  especially  on  our  Forget-Me-Not  Drive 
for  Armistice  Day. 

Q.  Did  you  use  the  facilities  of  station  WATR  then?  A. 
Yes. 

Q.  Will  you  tell  me  in  what  fashion  the  facilities  of  the 
station  were  extended  to  you?  A.  Well,  just  as  I  stated  at 
the  start. 

Q.  I  refer  of  course  to  the  spirit.  A.  Mr.  Duffy,  wrhen 
he  was  manager  of  the  station,  and  Mr.  Thomas  himself, 
they  have  told  me  nearly  as  many  times  as  I  met  them,  any 
time  we  wanted  the  station  for  Veterans  we  could  have  it 
free  of  charge,  and  as  evidence  thereof,  the  National  Head¬ 
quarters  of  the  Disabled  American  Veterans  of  the  World 
War  has  granted  a  Stand-By  Membership;  it  is 

273  rather  a  Membership  in  the  National  Stand-By  Asso¬ 
ciation  of  the  Disabled  Veterans  of  the  World  War; 

in  recognition  of  the  meritorious  services  rendered  to  the 

World  War  Disabled  Veterans  bv  Radio  Station  WATR. 

* 

There  is  only  one  other  Stand-By  membership  in  this  city. 
That  is  held  by  the  Mayor  of  our  city  and  Station  WATR 
is  the  second  station  in  the  United  States  to  receive  that 
recognition.  The  other  station  is  WHO,  Des  Moines,  Iowa. 

JOHN  P.  BARRY 
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State  of  Connecticut 

i 

County  of  New  Haven  ss: 

I 

Waterbury  Jan.  ;6,  1937. 

Personally  appeared  before  me,  John  P.  Barry,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

EDWARD  J.  ZITZMANNj  (Signed) 
(Seal)  Notary  Public 

I 

Commission  expires  March  1,  1938. 

274  Attorney  John  L.  Gaffney,  56  Gaffney  Place, 
Waterbury,  Conn.,  being  first  duly  sworn,  deposes 
and  says  in  answer  to  interrogatories,  as  follows: 

Direct  Examination. 

i 

I 

By  Attorney  Milton  H.  Meyers 

Q.  Mr.  Gaffney,  you  are  an  attorney  in  the  City  of 
Waterburv?  A.  I  am. 

Q.  How  long  have  you  been  an  attorney?  A.  26  years. 
Q.  How  long  have  you  lived  in  Waterbury?  A.  Prac¬ 
tically  all  my  life,  outside  of  my  college  days. 

Q.  Attorney  Gaffney,  have  you  any  connection  with  mat¬ 
ters  of  a  civic  nature  in  this  citv?  A.  I  hold  the  office  of 

•/  i 

Secretary  of  the  Board  of  Agents  of  the  Silas  Branson  Li¬ 
brary. 

Q.  The  Board  of  Agents  of  the  Bronson  Library  is  equal 
to  the  Executive  Board.  A.  Yes,  the  Board  actually  runs 
the  institution. 

Q.  Are  you  familiar  with  Radio  Station  WATR  in 
Waterburv?  A.  Yes. 

Q.  As  a  user  or  listener?  A.  Both.  I  have  mobe  knowl¬ 
edge  as  a  listener,  but  as  a  user  I  have  broadcast  several 
times. 

: 

Q.  You  have  spoken  over  the  station  at  different  times? 
A.  Yes.  | 

Q.  First,  as  a  listener,  what  would  you  say  concerning 
the  quality  of  its  programs?  A.  I  would  say  the  quality 
is  excellent  for  the  length  of  time  the  station  is  on  the 
2/o  air. 

Q.  Please  state  whether  or  not,  as  a  listener,  you 
would  care  to  opinionate  concerning  the  time  that  is  given 


! 
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to  matters  of  a  civic  or  social  nature  or  public  interest.  A. 
I  would  like  to  answer  that  in  mv  own  way. 

Q.  You  may  do  so.  A.  We  have  arranged  with  the  local 
station  WATR  for  a  series  of  broadcasts  for  educational 
purposes.  As  secretary  of  the  Board  I  have  direct  charge 
of  that  work  and  all  publicity  work  for  the  library  and  its 
three  branches. 

We  have  inaugurated,  with  the  co-operation  of  the  local 
station,  a  program  which  has  been  running  for  some  time 
back  and  we  have  had  very  good  results.  We  find  the  re- 
suits  are  had  bv  wav  of  increased  circulation  in  the  librarv 

V  w  * 

and  might  say  we  have  raised  our  total  circulation  some 
11%,  as  a  direct  result  of  these  broadcasts. 

While  this  work  is  one  of  value  in  the  average  man’s 
mind,  I  think  it  has  a  tremendous  and  unseen  value  because 
the  average  person  does  not  estimate  the  work  which  we 
do  in  the  manner  we  estimate  it.  We  can  see  a  great  con¬ 
structive  force  in  being  able  to  get  out  broadcasts  to  the 
people  in  their  homes,  rather  than  through  the  press.  We 
have  experimented  with  that  for  some  six  or  seven  years 
and  find  that  the  broadcasting  has  brought  us  far  better 
results.  While  we  have  been  deeply  appreciative  of 
276  the  co-oper-  of  WATR  and  all  the  courtesies  ex¬ 
tended  to  us  in  our  series  of  broadcasts  which  run 
for  a  period  of  three  months  or  more  seasonally,  at  times 
averaging  about  three  periods  weekly,  we  still  feel  for  the 
community  at  large  and  Waterbury  in  particular,  we  can 
get  far  greater  results  if  we  could  get  a  little  better  time. 
You  appreciate  perhaps,  as  well  as  I  do,  that  while  we 
reach  a  number  of  people  during  the  day  time,  on  account 
of  limited  time  WATR  is  on  the  air,  we  miss  a  golden  op¬ 
portunity  to  broadcase  this  educational  program,  because 
we  can’t  reach  the  folks  at  night.  This  not  only  applies  to 
grown-up’s,  to  programs  which  are  of  tremendous  value  to 
them  and  which  they  can ’t  get  in  any  other  way,  but  applies 
also  to  children.  In  this  work  we  have  centered  great  in¬ 
terest  and  we  feel  the  public  school  children  have  co-op¬ 
erated  with  the  library  and  have  told  us  of  fine  results  for 
the  limited  time. 

If  this  station  could  get  an  extension  of  time  so  we  might 
have  the  evening  time  to  broadcast,  I  think  we  can  get  in 
a  erreat  deal  of  excellent  work.  Our  Board  feels  that  this 
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is  the  grandest  work  which  the  public  library  can  be  en¬ 
gaged  in. 

The  degree  of  success  attained  by  our  public  library  can 
be  measured  in  no  better  terms  than  is  expressed  by  the 
reactions  attained  from  the  people  we  seek  to  serve. 

277  Such  reactions  are  based  almost  entirely  upon  the 
amount  of  publicity  we  are  able  to  secure  through 

the  medium  of  broadcasting. 

Thank  you  very  much. 

JOHN  L.  GAFFNEY! 

State  of  Connecticut 

County  of  New  Haven  ss: 

Waterbury  Jan.  1 6,  1937. 

Personally  appeared  before  me,  John  L.  Gaffney,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

EDWARD  J.  ZITZMANN 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

278  Governor  Charles  A.  Templeton,  being  j  first  duly 
sworn,  deposes  and  says  in  answer  to  interroga¬ 
tories,  as  follows : 

i 

Direct  Examination. 

! 

By  Attorney  Milton  H.  Meyers 

Q.  Governor  Templeton,  you  have  lived  in  Walterbury  a 
considerable  length  of  time?  A.  41  years. 

Q.  Will  you  give  briefly,  Governor  Templeton,  your  pres¬ 
ent  occupation  and  mention  whatever  political  offices  you 
have  held  in  the  past.  A.  1  do  not  think  there  is  a|ny  I  have 
not  held.  I  have  held  Member  of  Board  of  Works,  Member 
of  Board  of  Finance,  President  Board  of  Aide  ripen,  State 
Senator,  Lt.  Governor  and  Governor  and  been  acting  may¬ 
or  several  times  of  the  town. 

Q.  Will  you  give  us  the  names  of  a  few  of  the  civic  or¬ 
ganizations  you  have  been  or  are  connected  with.  j  A.  Past 
Master  Blue  Liberty  Lodge  No.  23.  Present  Commander 
Clark  Commandery.  Member  of  the  Elks.  Member  of  the 
Redmen  and  member  YMCA  for  41  years  consecutively. 
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Member  University  club.  Member  of  the  Fish  and  Game 
Club  and  also  Odd  Fellows. 

Q.  Governor,  you  are  a  business  man  in  Waterbury  now? 
A.  I’ve  been  in  the  hardware  business  in  Waterbury  35 
years,  that  is  41  years  all  together,  but  for  35  years  prac¬ 
tically  manager  and  owned  most  of  the  business. 

Q.  Governor,  are  you  also  connected  with  any  organiza¬ 
tion  in  Waterbury  of  a  civic  or  welfare  nature.  A.  I  am 

•> 

connected,  I  might  add,  with  every  one  of  them.  In  other 
words,  I  contribute  to  every  one. 

Q.  Are  you  familiar  with  the  radio  service  WATR.  A. 
Yes,  I  have  used  it. 

Q.  Have  you  used  it  on  a  commercial  basis?  A.  I  have 
used  it  in  my  business  and  I  have  also  been  in- 
279  strumental  in  helping  these  charitable  organizations 
to  broadcast  messages  to  citizens  in  Waterbury. 

Q.  Governor,  do  you  know,  of  your  own  knowledge,  as  to 
whether  or  not  the  facilities  of  WATR  are  used  by  various 
civic  organizations.  A.  Positivelv.  I  have  not  onlv  heard 
them,  but  used  them  mvself. 

Q.  Governor,  these  depositions  are  taken  for  the  pur¬ 
pose  of  assisting  Radio  Station  WATR  to  obtain  further 
privileges  such  as  evening  hours  of  operation,  and  in  that 
connection  may  I  ask  what  your  thoughts  are  concerning 
the  need  of  such  additional  operations?  A.  I  should  say 
that  there  is  a  field  for  that  station  in  Waterbury  and  my 
best  answer  to  that  is  that  I  have  used  it  about,  well  I  will 
say  for  75%  of  all  the  radio  messages  I  have  put  over  have 
been  put  over  that  station. 

Q.  Do  you  know  of  your  own  knowledge,  as  to  approxi¬ 
mately  what  portion  of  the  population  of  Waterbury  is  in 
the  employment  class  or  working  class.  A.  I  can’t  tell  ex¬ 
act^  I  should  say  in  Waterbury  85%,  perhaps  90%  in  the 
working  class. 

Q.  Would  you  say,  Governor,  that  during  the  day  time 
hours  this  considerable  group  has  access  to  radio  receiving 
sets?  A.  No,  not  to  my  knowledge.  I  do  not  know  of  any 
factory  maintaining  radios,  and  their  only  opportunity  to 
listen  to  radios  would  be  in  the  evening. 

Q.  If  WATR  was  granted  evening  hours  of  operation, 
would  you  as  a  user  or  listener  be  interested?  A.  I  would 
be  most  interested  inasmuch  as  my  business  is  mill  supplies 
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and  I  deal  with  men  mostly  and  men  are  not  at  home  except 
evenings,  and  therefore  I  think  I  would  get  better  results 
from  an  evening  broadcast  than  afternoon.  We  do 

280  also  maintain  a  kitchen  supply  department  and  we 
would  use  that  for  our  morning  boradcast^  But  as  I 

said  before,  90%  of  my  business  is  with  men. 

Q.  In  your  opinion,  would  the  various  civic  ahd  welfare 
organizations  that  you  are  interested  in,  utilize^  the  night 
time  facilities  of  WATR  if  they  were  offered.!  A.  They 
would  use  it  a  great  deal,  more  evenings  than  they  would  in 
the  day  time,  there  is  not  any  question  about  thht. 

Thank  you  very  much. 

CHAS.  A.  TEMPLETON 

State  of  Connecticut 

County  of  New  Haven  ss: 

Waterbury  Jan.j  6,  1937. 

Personally  appeared  before  me,  Charles  A.  Templeton, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

Mrs.  Edith  E.  Ladd,  being  first  duly  Sworn,  de- 

281  poses  and  says  in  answer  to  interrogatories,  as  fol¬ 
lows  : 

! 

I 

Direct  examination. 

By  Attorney  Milton  H.  Meyers. 

Q.  Mrs.  Ladd,  you  live  in  Waterbury?  A.  No,  Cheshire, 
Conn. 

Q.  How  far  is  that  from  Waterbury?  A.  Ten  Miles. 

Q.  Whether  or  not  you  are  connected  with  any  civic  or¬ 
ganization  in  the  city  of  Waterbury?  A.  I  am,  yes. 

Q.  And  in  what  capacity?  A.  Executive  secretary,  Wat¬ 
erbury  Chapter,  American  National  Red  Cross. 

Q.  In  that  capacity,  how  long  have  you  been  connected? 
A.  18  years  on  March  5.  17  years  and  ten  montljis,  tomor¬ 
row. 


I 

i 


156 


PITTSBURGH  RADIO  SUPPLY  HOUSE  VS. 


Q.  Now  Mrs.  Ladd,  are  you  familiar  with  the  radio  ser¬ 
vice  in  Waterbury,  Conn.?  A.  I  am. 

Q.  Are  you  familiar  with  Radio  Station  WATR,  the  type 
of  service  it  renders?  A.  Yes. 

Q.  State  whether  or  not  you  have  had  occasions  in  your 
official  capacity  to  use  Radio  Station  WATR.  A.  I  have 
for  the  use  of  the  Chapter. 

Q.  For  the  use  of  the  American  Red  Cross  Chapter  in 
Waterbury?  A.  Particularly  in  March  1936,  when  they 
very  generously  gave  us  4VL>  hours  service,  uninterrupted 
service,  in  an  appeal  to  raise  funds  for  our  fellow  citi- 

282  zens  who  were  then  suffering  from  results  of  the  dis¬ 
astrous  floods.  I  mav  sav,  it  was  a  verv  wonderful 

service,  which  we  will  alwavs  remember  with  gratitude. 

Q.  Mrs.  Ladd,  do  you  recall  that  specific  service  now? 
A.  Yes,  indeed. 

Q.  Can  you  tell  us  during  what  time  of  the  day  or  night 
that  took  place  ?  A.  If  I  remember  rightly,  it  was  between 
8  o’clock  till  half  past  12  or  1.  I  won’t  be  quite  sure  'whether 
it  was  8  or  quarter  of  8  and  1  or  quarter  of  1. 

Q.  During  the  evening?  A.  During  the  evening. 

Q.  Mrs.  Ladd,  are  you  familiar  with  the  hours  of  oper¬ 
ating  Radio  Station  WATR  ?  A.  I  would  not  say  definitely. 

Q.  Do  you  know  that  WATR  is  a  daytime  station  at 
present?  A.  Yes,  I  do  know  that. 

A.  This  application,  Mrs.  Ladd,  is  for  the  purpose  of 
having  evening  hours.  What,  in  your  opinion,  would  be  the 
value  to  your  organization,  of  consistent  privilege  to 
broadcast  during  the  evening  hours  by  WATR?  A.  I  think 
in  any  emergency,  even  a  small  emergency,  it  would  be  val¬ 
uable  to  us.  And,  of  course,  we  do  (especially  during  our 
fund  raising  period)  use  the  radio  quite  a  good  deal,  and 
I  think  it  reaches  a  large  number  of  the  working  classes  in 
the  evening  rather  than  the  daytime. 

Q.  Do  you  know  of  your  own  knowledge,  whether  or  not 
Radio  Station  WATR  had  to  get  special  privilege  to  broad¬ 
cast  during  last  March  for  your  purposes.  A.  It  had,  yes. 
It  did  have  to. 

Q.  Mrs.  Ladd,  have  you  ever  had  any  difficulty  with  re¬ 
gards  to  having  the  facilities  of  the  Station  extended 

283  to  you?  A.  Never  under  any  circumstances. 
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Q.  If  Radio  Station  WATR  had  evening  hojirs,  would 
you  he  interested  in  sponsoring  programs  bf  a  civic 
nature?  A.  I  would  be  happy  to  have  the  opportunity.  The 
Station  is  a  wonderful  one  and  has  done  the  Rbd  Cross  a 
great  deal  of  good. 

Than  is  all,  Mrs.  Ladd.  Thank  you  very  much. 

EDITH  E.  LADD 


State  of  Connecticut 

County  of  Neiv  Haven  ss: 

Waterbury  Jan.  6,  1937. 

Personally  appeared  before  me,  Mrs.  Edith  E.  Ladd, 
signer  and  sealer  of  the  foregoing  and  made  path  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

284  Rev.  David  P.  Gaines,  13  first  avenue,  ^Vaterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 
answer  to  interrogatories,  as  follows: 

Direct  Examination. 

| 

By  Attorney  Milton  H.  Meyers :  ! 

Q.  Dr.  Gaines,  how  long  have  you  been  a  clergyman?  A. 
28  years. 

Q.  How  long  have  you  been  a  clergyman  in  the  city  of 
Waterbury?  A.  Nearly  17  years. 

Q.  Dr.  Gaines,  are  you  familiar  with  the  radio  broad¬ 
casting  in  the  city  of  Waterbury.  A.  I  am. 

Q.  Is  that  familiarity  with  being  a  user  or  listener  or 
both?  A.  Chiefly  through  the  use  of  it. 

Q.  You  use  it  yourself?  A.  Yes. 

Q.  For  what  purpose?  A.  Broadcasting  the  services  of 
our  church. 

Q.  And  what  denomination  is  that?  A.  Northern  Bap¬ 
tist.  | 

Q.  State  whether  or  not,  Dr.  Gaines,  you  ate  familiar 
with  Radio  Station  WATR  in  Waterbury,  andj  how  long 
have  you  been  familiar  with  that  station?  A.  Ever  since  it 
started. 
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Q.  Have  you  made  use  of  the  facilities  of  that  particular 
station?  A.  Yes,  we  are  using  it  now  and  have  been  for 
about  two  vears. 

285  Q.  Dr.  Gaines,  do  you  use  the  Radio  Station 
WATR  rather  regularly  ?  A.  Yes,  they  have  a  con¬ 
tract  with  us  for  continued  service.  That  is,  an  agreement. 

Q.  State  whether  or  not,  Dr.  Gaines,  you  have  had  com¬ 
ment  from  people,  concerning  your  broadcasting.  A.  A 
very  great  many  people,  not  only  concerning  the  Sunday 
broadcasts  from  the  church,  but  also  the  studio  broadcasts, 
the  devotional  service  which  is  conducted  by  the  Waterbury 
Ministers  Association. 

Q.  You  have  taken  part  in  those  broadcasts?  A.  Yes,  I 
am  doing  it  this  week. 

Q.  From  your  own  knowledge,  Dr.  Gains,  do  you  know 
whether  or  not  other  members  of  the  clergy  utilize  the 
facilities  of  station  WATR.  A.  Yes,  our  church  and  St.^ 
John’s  Episcopal  church  cooperate  in  the  use  of  the  station . 
for  services  on  Sunday,  alternating.  That  is  the  Episcopal' 
church  have  one  Sunday  and  the  Baptist  the  next  Sunday. 

Q.  Have  the  facilities  of  the  station  been  extended  to  you 
willingly?  A.  Yes. 

Q.  State  whether  or  not  there  has  been  any  difficulty  con¬ 
cerning  vour  consistent  use  of  the  facilities  of  the  station. 
A.  The  chief  difficulty  was  we  were  using  the  services 

286  of  the  station  in  the  late  afternoon,  and  because  their 
permit  extends  only  until  sun  down  I  believe,  we 

found  it  difficult  to  use  it  in  the  afternoon  unless  we  changed 
our  hour  of  service.  We  would  like  to  have  had  it  in  the 
evening  because  of  that  fact. 

Q.  These  proceedings  are  being  held  for  the  purpose  of 
obtaining  depositions  to  assist  us  in  our  application  for  the 
privilege  to  broadcast  during  the  evening  hours.  In  con¬ 
nection  therewith,  what  is  your  thought  concerning  the 
necessity  thereof.  A.  I  think  it  would  be  a  very  splendid 
service  for  Waterbury.  The  reception  through  many 
radios  is  better  with  WATR  than  it  is  with  some  other  sta¬ 
tions  and  we  have  had  that  fact  reported  to  us  many  times 
by  persons  who  are  interested  in  our  broadcasts. 

Q.  Dr.  Gaines,  from  the  various  comments  that  you  have 
heard  concerning  your  broadcasts,  and  perhaps  the  broad¬ 
casts  of  other  clergy  in  the  city,  would  you  opinionate  con- 
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cerning  the  value  of  the  services  of  Radio  Statidn  WATR 
along  religious  lines?  A.  If  I  understand  your!  question, 
my  judgment  would  be  that  the  station  has  rendered  and 
is  rendering  very  valuable  services  along  religious  lines  in 
its  broadcasting  and  has  been  very  willing  to  offer  its 
services  in  any  way  it  could,  to  encourage  any|  religious 
movement,  aside  from  the  regular  programs  of  the 

287  church.  A  very  excellent  spirit  has  been!  shown. 

Thank  you  very  much  for  your  kihdness  in 
coming  in. 

DAVID  P.  GAINES  j 

i 

I 

State  of  Connecticut 

County  of  New  Raven  ss: 

Waterbury  Jan.  |6,  1937. 

Personally  appeared  before  me,  Rev.  David  If.  Gaines, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN^ 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

288  Charles  J.  Bannon,  23  Wall  street,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 

answer  to  interrogatories,  as  follows: 


Direct  Examination. 


By  Attorney  Milton  H.  Meyers 


i 


Q.  Mr.  Bannon,  do  you  live  in  Waterbury?  A.  Yes. 

Q.  How  long  have  you  lived  here?  A.  20  years. 

Q.  State  whether  or  not  you  are  employed  in  Waterbury? 


A.  Yes. 


Q.  What  is  the  nature  of  your  employment?  A.j  Chemist. 

Q.  With  what  factory?  A.  Scovill  Mfg.  Co.  j 

Q.  Mr.  Bannon,  do  you  have  any  affiliation  witlh  any  in¬ 
stitutions  or  associations  of  a  fraternal  nature  in  Water¬ 
bury?  A.  Yes. 

Q.  State  what  it  is.  A.  Grand  Knight  of  the j  Sheridan 
Council  of  the  Knights  of  Columbus. 

Q.  Are  you  at  all  familiar  with  Radio  Station  WATR  in 
Waterbury?  A.  Yes. 
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Q.  In  what  connection  are  you  familiar  with  it,  as  a 
listener  or  user?  A.  As  a  listener. 

Q.  What  would  you  say  about  the  nature  of  the  pro¬ 
grams?  A.  I  would  say  they  were  very  good. 

Q.  Has  any  organization,  with  which  you  are  affiliated, 
had  occasion  to  use  the  facilities  of  the  station?  A. 

289  Yes. 

Q.  Will  you  tell  us  just  what  use  they  have  made 
of  it?  A.  The  Knights  of  Columbus  used  Station  WATE 
to  broadcast  the  Boys’  Union  meetings  and  give  talks  in 
regard  to  their  activities. 

Q.  Are  you  familiar  with  the  hours  of  operation  of  Eadio 
Station  WATE?  A.  Yes. 

Q.  Approximately  what  are  the  hours  of  operation?  A. 
I  believe  they  run  now  from  morning  through  in  the  eve¬ 
ning  until  about  6 :30. 

Q.  Mr.  Bannon,  speaking  for  your  own  organization,  can 
you  tell  us  the  number  of  members  you  have  in  the  City  of 
Waterburv?  A.  400  roughly. 

Q.  Of  that  membership,  what  proportion  can  use  a  radio 
during  the  dav  time?  A.  I  would  sav  verv  few  of  the  actual 
membership  can  use  one  during  the  daytime,  outside  of  the 
noon  hour  because  in  the  majority  of  cases  they  are  em¬ 
ployed. 

Q.  These  proceedings  are  part  of  an  effort  to  obtain  full 
time  privileges  for  Eadio  Station  WATE,  and  as  a  listener 
and  user  we  would  like  your  opinion  concerning  the  neces¬ 
sity  thereof.  A.  I  have  a  practical  instance  where,  if  the 
station  operated  after  6 :30  at  night  it  would  have  benefited 
my  organization.  For  instance,  last  Columbus  Day,  the 
National  office  of  the  Knights  of  Columbus  asked  all  sub¬ 
ordinate  branches  to  sponsor  a  broadcast  and  as  I  work 
from  8  o’clock  in  the  morning  to  5  o’clock  in  the  afternoon, 
I  was  unable  to  arrange  a  suitable  time  to  give  a 

290  short  broadcast  myself,  and  therefore,  if  we  had  an 
opportunity  to  use  the  station  in  the  evening,  we 

would  have  gone  on  the  air  and  given  a  program  with  the 
rest  of  the  nation. 

I  would  like  to  make  another  point  where  we  could  use 
the  station  in  the  evening.  We  have  an  annual  Catholic 
banquet  and  we  have  distinguished  persons  for  speakers. 
We  had  the  Eev.  Aloysius  Hogan,  Dean  of  the  Georgetown 
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Law  School  and  we  would  like  to  have  had  this  address  by 
Father  Hogan  go  on  over  Radio  Station  WATR,  but  as 
long  as  the  Station  is  not  operating  in  the  evening:,  we  were 
unable  to  put  it  through  that  station.  That  is  4>ne  event 
during  the  year  where  we  would  particularly  likb  to  have 
the  facilities  of  the  Station. 

There  is  another  reason  we  might  like  to  use  the  facilities 
of  the  station  and  that  is  that  the  Supreme  Office  of  the 
Knights  of  Columbus  have  started  a  study  club  throughout 
the  country  and  they  suggest  that  we  start  a  study  club  and 
when  we  are  organized  have  our  principal  speakers  give 
addresses  over  local  radio  stations.  As  pointed  o^it  before, 
most  members  work  during  the  day  and  if  we  could  use  the 
station  in  the  evening,  we  could  reach  them. 

Thank  you  very  much.  That  covers  the  entire  matter. 

CHARLES  J.  BANNOiN 

i 

291  State  of  Connecticut 

County  of  New  Haven  ss: 

Waterbury  Jan.  6,  1937. 

Personally  appeared  before  me,  Charles  J.  j  Bannon, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN  j 
(Seal)  Notary  Public 

Commission  expires  March  1,  1938. 

292  James  J.  Curtin,  188  Park  road,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 

answer  to  interrogatories,  as  follows: 

! 

Direct  Examination. 

By  Attorney  Milton  H.  Meyers: 

Q.  Mr.  Curtin,  are  you  connected  officially  with  our  city 
government?  A.  Yes. 

Q.  In  what  capacity?  A.  As  superintendent  of  Parks. 
Q.  How  long  have  you  been  connected  with  the  city  gov¬ 
ernment?  A.  Since  1921. 

Q.  Mr.  Curtin,  how  long  have  you  lived  in  Wajterbury? 
A.  I  was  born  here  and  lived  here  all  my  life. 
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Q.  Are  you  familiar  with  the  radio  broadcasting  situa¬ 
tion  in  Waterbury,  either  as  a  user  or  listener?  A.  Both. 

Q.  First,  as  a  user,  Mr.  Curtin,  in  what  connection  do 
you  make  use  of  the  facilities  of  broadcasting  station 
WATR.  A.  Manv  times  we  have  occasion  to  reach  the 
parents  of  our  children  to  tell  them  of  our  recreational 
facilities,  what  we  are  doing  for  the  children,  and  to  advise 
them  to  have  the  children  use  our  various  playgrounds  and 
community  houses,  so  that  they  will  be  supervised  con¬ 
stantly  by  competent  instructors.  Many  other  times  also, 
as  city  sponsors  for  the  WPA  Band,  which  consists  of  be¬ 
tween  35  and  45  men,  for  broadcasting  from  one  of  our 
buildings  which  is  wired  to  the  broadcasting  station 
WATR. 

Q.  You  say  you  have  utilized  the  facilities  of  WATR  in 
Waterbury  for  both  entertainment  and  educational  reasons. 

Mr.  Curtin,  the  use  that  you  have  made  of  WATR, 
293  has  that  use  been  on  the  gratuitous  or  paying  basis 
to  the  station?  A.  It  has  been  gratuitous  with  us. 
We  have  no  facilities  for  paying  for  advertising  or  getting 
our  messages  to  the  city  of  Waterbury  in  connection  with 
recreational  programs. 

Q.  Are  you  familiar  with  the  officials  of  Radio  Station 
WATR.  A.  Yes. 

Q.  What  has  been  their  attitude  toward  offering  your 
department  the  facilities  of  the  station?  A.  At  all  times 
they  have  been  willing  to  co-operate  and  to  turn  the  facili¬ 
ties  of  the  station  over  to  us. 

Q.  Now  then,  as  a  listener  to  Radio  Station  WATR,  what 
would  you  say  concerning  the  quality  of  the  programs?  A. 
Very  fine.  I  have  listened  to  the  station  since  it  started. 

Q.  Would  you  say  that  the  nature  of  the  programs  lend 
themselves  to  local  rather  than  matters  extraterratorially? 
A.  I  would. 

Q.  Now  then,  these  proceedings  are  held  for  the  purpose 
of  assisting  Radio  Station  WATR  in  furthering  their  ap¬ 
plication  for  permission  to  have  evening  hours  of  opera¬ 
tion,  and  in  that  regard  what  is  your  reaction  of  the  needs 
of  such  hours  of  operation.  A.  I  think  it  would  help  us  a 
great  deal,  because  it  is  a  well  known  fact  more  people  are 
at  home  during  the  evening,  and  particularly  the  class  of 
people  whose  children  we  are  constantly  meeting  in  the 
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playgrounds,  usually  the  working  class,  as  Waterbury  is 
an  industrial  town  and  practically  in  all  | cases  the 

294  father  is  working  all  day  and  in  some  cases  the 
mother  also,  and  in  order  to  reach  them  we  feel  that 

the  evening  hour  is  the  best  time.  Also  we  halve  in  the 
past  and  at  present  and  in  the  future  expect  to  pave  some 
of  the  laregest  dance  bands  in  the  country  play  at  one  of 
our  pavillions.  In  the  past  it  has  been  impossible!  to  broad¬ 
cast  these  features,  which  we  would  like  to  do  and  which 
WATR  has  often  said  they  would  be  willing  to  ^o  for  us, 
so  I  think  it  would  be  a  fine  thing  if  they  could  be  bn  the  air 
during  the  evening  hours,  so  various  bands  could  be  broad¬ 
cast  over  the  station. 

Thank  you  very  much,  Mr.  Curtin.  j 

JAMES  J.  CURTIN  j 

State  of  Connecticut 

County  of  Neiv  Haven  ss: 

Waterbury  Jan.  6,  1937. 

Personally  appeared  James  J.  Curtin,  signer  pnd  sealer 
of  the  foregoing  and  made  oath  to  the  testimony  therein 
contained. 

EDWARD  J.  ZITZMANN 
(Seal)  Notary  Public  j 

Commission  Expires  March  1,  1938. 

295  E.  Vincent  Maloney,  35  Circuit  Avenub,  Water¬ 
bury,  Conn.,  being  first  duly  sworn,  deposes  and 

says  in  answer  to  interrogatories,  as  follows: 

Direct  Examination 

By  Attorney  Milton  H.  Meyers : 

i 

Q.  What  is  your  occupation?  A.  Editor-in-Chief  of  the 
Waterbury  Evening  Democrat. 

Q.  How  long  has  this  newspaper  been  estabilghed?  A. 
50  years. 

Q.  How  long  have  you  lived  in  Waterbury?  A.  |48  years. 
Q.  Are  you  familiar  with  the  Radio  Broadcasting  situa¬ 
tion  in  Waterbury?  A.  Yes.  | 

Q.  By  virtue  of  what  are  you  familiar  with  this  situa¬ 
tion?  A.  As  a  user  and  listener. 
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Q.  What  are  the  stations  in  Waterbury  and  what  do  they 
aim  to  cover?  A.  There  is  WIXBS,  or  now,  WBRY  which 
has  studios  in  New  Haven  and  Waterbury,  and  WATR 
which  is  local  in  its  aspect. 

Q.  Are  vou  familiar  with  the  personel  and  officials  of 
WATR!  A.  Yes. 

Q.  How  long?  A.  From  the  very  inception  of  Radio 
Service  in  Waterbury,  WATR  having  been  the  first  station, 
and  our  newspaper  having  arranged  to  co-operate  with  it. 

Q.  You  say  your  paper  is  connected  with  the  station?  A. 
Yes. 

Q.  In  what  way?  A.  We  broadcast  news  and  also  con¬ 
duct  an  educational  period  daily  for  children,  the  enroll¬ 
ment  of  which  at  present  is  over  5,000. 

Q.  What  type  of  service  does  WATR  give?  A. 
296  The  station  gives  a  fine  type  of  local  interest  pro¬ 
gram.  My  observation  leads  me  to  believe  that  this 
station  has  rendered  a  service  along  civic  and  education 
lines  which  is  immeasurable. 

Q.  Are  you  familiar  with  the  hours  of  operation  of 
WATR?  A.  Yes. 

Q.  At  present,  WATR  is  seeking  increased  facilities 
i.e.,  evening  hours  of  broadcast,  and  in  that  connection  may 
I  ask  what  your  re-action  is  ?  State  briefly  the  need  thereof, 
and  the  availability  of  programs  therefore.  A.  From  a 
news  view  point  there  are  many  instances  when  there  is  need 
of  night  service.  Also  there  is  need  of  night  service  from  an 
educational  view  point,  such  as,  lectures,  musicals,  ban¬ 
quets,  etc.  Furthermore,  I  feel  if  WATR  had  full  night 
time  facilities,  the  Waterbury  Democrat  could  aid  the  sta¬ 
tion  materially  in  the  way  of  arranging  the  above  men¬ 
tioned  needs  and  finally  I  know  that  at  present,  under 
WBRY  hookup  1530,  Waterbury  is  not  getting  full  radio 
coverage  such  as  WATR  could  give  under  its  present  and 
new  frequency. 


E.  VINCENT  MALONEY 
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State  of  Connecticut 

County  of  New  Haven  ss:  ; 

! 

Water  bury  Jan.  p,  1937. 

I 

Personally  appeared  before  me,  E.  Vincent  Maloney, 
signer  and  sealer  of  the  foregoing  and  made  oafth  to  the 
testimony  therein  contained.  j 


EDWARD  J.  ZITMANN 
(Seal)  Notary  Public 

j 

Commission  Expires  March  1,  1938 

297  Adjutant  Hugo  Wiberg,  Salvation  Army,  18  Ab¬ 
bott  Ave.,  Waterbury  Conn.,  being  first  duly  sworn, 
deposes  and  says  in  answer  to  interrogatories,  a&  follows: 


Direct  Examination 


By  Attorney  Milton  H.  Meyers 

Q.  Mr.  Wiberg,  will  you  state  your  occupation  and  how 
long  you  have  held  it  and  then  how  long  you  have  been 
identified  with  you  interests  in  Waterbury?  A.  I  am  ex¬ 
ecutive  officer  for  the  Salvation  Army  Citadel  at|#18  Ab¬ 
bott  Avenue,  Waterbury,  Connecticut  and  I  have  been  in 
Waterbury  for  some  time. 

Q.  Are  you  familiar  by  virtue  of  your  own  contact  with 
radio  station  WATR,  with  the  type  of  services  it  i!s  render¬ 
ing  here  in  Waterbury?  A.  Yes.  The  programs  have  been 
highly  entertaining  and  instructive  to  me.  Our  organiza¬ 
tion  has  been  given  every  cordial  consideration  that  it 
could  have  wished,  amongst  which  were  the  facilities  of  the 
station  for  our  use. 

Q.  Did  you  have  regular  programs  on  WATR  and  if  so, 
just  explain  what  they  have  been?  A.  Yes.  For  a  long 
time  we  have  been  on  the  air  over  this  station  free  pf  charge 
with  a  program  of  an  educational  and  instructive  nature. 

Q.  Have  you  had  any  response  from  your  various  pro¬ 
grams  from  the  listening  public?  A.  Yes,  we  have  had 
direct  response  in  connection  with  our  annual  thrive  for 
funds. 

Q.  Now  Mr.  Wiberg,  are  you  familiar  with  the  hours  of 
operation  of  this  station?  A.  Yes,  and  I  am  diss^ppointed 
in  them.  | 


i 
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298  Q.  Why  do  you  say  that  Mr.  Wiberg?  A.  Be¬ 
cause  I  do  not  think  that  day  light  is  enough.  In  our 

own  particular  case  we  do  a  great  deal  of  work  during  the 
day  time  such  as  making  calls  at  homes  and  in  institutions 
and  for  our  purposes  it  would  be  much  more  advantageous 
to  give  some  of  our  programs  at  night.  Selfishly,  I  am 
unable  to  listen  a  great  deal  during  the  day  and  if  WATR 
had  night  facilities,  I  know  that  I  would  enjoy  it  greatly. 

Q.  In  the  event  this  night  time  is  granted,  will  your  or¬ 
ganization  desire  a  regular  program  over  the  air?  A.  Yes, 
there  are  many  occasions  during  the  evening  that  we  could 
render  a  program  over  the  air  far  more  than  during  the 
day,  for  this  reason,  we  have  a  band  of  musicians  who  work 
during  the  day,  but  during  the  evening  they  are  available. 
Whereas  during  the  day  they  would  have  to  secure  permis¬ 
sion  of  their  employers  in  order  to  use  them.  We  have  in 
the  neighborhood  of  10  musicians  who  are  a  regular  band 
and  giving  regular  concerts,  and  they  will  be  very  glad  to 
render  any  time  available  at  the  station  during  evenings. 
But  it  is  almost  impossible  to  do  this  during  the  day. 

Q.  Now,  Mr.  Wiberg,  you  listen  on  the  radio,  don’t  you? 

What  stations  do  vou  receive  consistentlv  from  the  outside 

•/  » 

either  day  or  night?  A.  The  only  station  practically  that 
I  get  would  be  through  WTIC  and  the  NBC  station  of  New 
York,  Apart  from  this  station,  there  isn’t  any  other  that 
we  can  get  either  day  or  night.  Due  to  the  fact  that  they 
are  not  as  clear,  and  because  I  am  for  a  local  station, 

299  I  listen  to  WATR  whenever  possible  during  the  day, 
and  would  most  certainly  welcome  the  opportunity 

at  night. 

HUGO  WIBERG  Adjutant 

State  of  Connecticut 

Comity  of  New  Haven  ss: 

Waterbury  Jan.  6,  1937. 

Personally  appeared  before  me  Adjutant  Hugo  Wiberg, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN, 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938 


167 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AjL. 


300  William  Schneer,  650  Cooke  street,  Mfaterbury, 
Conn.,  being  first  duly  sworn,  deposes  anid  says  in 
answer  to  interrogatories,  as  follows: 

Direct  Examination 


By  Attorney  Milton  H.  Meyers : 

Q.  Mr.  Schneer,  you  have  been  a  resident  of  Waterbury 
how  long?  A.,  41  years. 

Q.  What  is  your  occupation?  A.  I  am  secretary  of 
Schneer ’s  Inc.,  jewelers,  162  South  Main  street,  Waterbury. 

Q.  How  long  has  this  concern  been  in  busines|s?  A.  40 
years. 

Q.  Please  state  whether  or  jiot  you  are  familiar  with  the 
radio  service  as  rendered  in  Waterbury,  Conn.?'  A.  Yes, 
I  am. 


Q.  Do  you  know  how  many  stations  there  are  here?  A. 
Yes,  two. 

Q.  Do  you  use  both?  A.  I  have  used  both.  I  use  them 
off  and  on. 

Q.  Do  you  use  station  WATR?  A.  I  do.  j 

Q.  For  what  purpose?  A.  For  advertising  out  business 
and  sponsoring  programs,  whenever  the  occasion  may 
arise. 

Q.  Have  you  used  Radio  Station  WATR  for  any  other 
purpose  but  business  purposes?  A.  Being  corn- 
301  mander  of  the  Jewish  War  veterans,  we  qften  have 
opportunities  to  put  before  the  public  of  Waterbury 
the  aims  and  benefits  or  our  organization,  and  we  also  con¬ 
template  in  the  future,  putting  on  speakers  if  possible  over 
the  radio  to  give  the  public  further  information  concerning 
our  aims  and  purposes. 

Q.  State  whether  or  not  you  are  familiar  with:  the  pres¬ 
ent  hours  of  operation  of  Radio  Station  WATR  t  A.  Yes, 
I  am. 

Q.  Then  you  know  WATR  operates  during  the  day  time 
principally?  A.  Yes. 

Q.  These  present  proceedings,  Mr.  Schneer,  are  for  the 
purpose  of  assisting  Radio  Station  WATR  in  obtaining  the 
privilege  to  broadcast  during  the  evening  hour|s,  and  in 
this  connection  will  you  state  your  opinion  concerning  the 
need  of  the  privilege  being  so  extended?  A.  thorn  the 
standpoint  of  a  business  man,  I  think  it  would  be  a  very 
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good  feature,  because  it  gives  the  business  man  an  oppor¬ 
tunity  to  bring  home  his  message  at  night  when  the  family 
is  assembled  at  home.  I  think  I  would  personally  prefer 
to  put  on  programs  during  the  night  than  during  the  day, 
and  from  a  fraternal  standpoint,  the  situation  is  the  same, 
as  it  would  be  more  beneficial  to  send  out  messages  during 
the  evening  hours. 

Q.  Would  you,  as  a  merchant  of  the  City  of  Waterbury, 
be  interested  in  sponsoring  programs  during  the  evening 
hours  for  your  business,  in  the  event  WATR  received  full 
time  privileges  ?  A.  Yes,  I  would  be  interested. 

302  Thank  you,  Mr.  Sclmeer,  that  is  all. 

WILLIAM  SCHNEER 

State  of  Connecticut 

County  of  New  Haven  ss: 

Water burv  Jan.  6,  1937. 

*  * 

Personally  appeared  before  me,  William  Schneer,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

EDWARD  J.  ZITZMANN, 

(Seal)  Notary  Public 

Commission  expires  March  1,  1938. 

303  William  Fitzpatrick,  62  Pleasant  Street,  Water¬ 
bury,  Conn.,  being  first  duly  sworn,  deposes  and 

says  in  answer  to  interrogatories,  as  follows: 

Direct  Examination 

By  Attorney  Milton  H.  Meyers : 

Q.  What  is  your  line  of  endeavour?  A.  Vice-President- 
Lincoln  &  Ford  Agency  of  Waterbury. 

Q.  How  long  have  you  lived  in  Waterbury.  A.  All  my 
life. 

Q.  Are  you  familiar  with  the  Radio  Broadcasting  situa¬ 
tion  in  Waterbury?  A.  Yes. 

Q.  Do  you  know  how  many  stations  there  are  here?  A. 
Two. 

Q.  What  are  their  call  letters?  A.  WBRY  and  WATR. 
Q.  Are  both  stations  equally  accessible  to  the  listening 
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audience  of  Waterbury?  A.  No,  WBRY  because  of  its 
place  on  the  dial  at  1530  cannot  be  received  by  all  receiving 
sets  as  WATR  can  be.  Further  WBRY  has  ^tudios  in 
New  Haven  and  Waterbury,  whereas  WATR  is  purely  local 
and  for  local  interest  only. 

Q.  Do  you  listen  to  the  radio?  A.  Yes. 

Q.  Which  station  do  you  and  your  familv  listep  to  most? 
A.  WATR  | 

Q.  Why?  A.  Because  its  programs  are  excelleht,  the  re¬ 
ception  is  fine  and  it  gives  us  what  we  want  in  blatters  of 
local  and  civic  interest.  j 

Q.  Are  you  familiar  with  the  hours  of  operation  of 

304  WATR?  A.  Yes,  during  the  day  only.  ! 

Q.  Do  you  know  that  these  depositions  are  taken  to 
assist  WATR  in  obtaining  full  time?  A.  Yes. 

Q.  What  do  you  think  of  WATR  obtaining  full!  time?  A. 
I  can’t  understand  why  you  have  not  applied  before.  It 
seems  to  me  that  the  public  of  Waterbury  has  been  deprived 
of  the  excellent  work  and  programs  of  WATR  because  a 
great  share  of  our  populace  works  during  the  day. 

Q.  Do  you  use  WATR  for  your  business?  A.  Yes. 

Q.  Would  you  use  additional  time  at  night  if  facilities 
were  available?  A.  I  most  certainly  would. 

WILLIAM  FITZPATRICK 

State  of  Connecticut 

County  of  New  Haven  ss: 

Waterburv  Jan.  6,  1937. 

Personally  appeared  before  me  William  Fitzpatrick, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN> 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938 

305  Alderman  Edward  J.  Fitzgerald,  66  Beacon 

Street,  Waterbury,  Conn.,  being  first  duly  sworn, 
deposes  and  says  in  answer  to  interrogatories,  as!  follows : 

Direct  Examination 

| 

By  Attorney  Milton  H.  Meyers : 

Q.  Mr.  Fitzgerald,  you  are  at  present  an  Alderman  in 
the  city  of  Waterbury,  Conn.  A.  That  is  right. 

i 

i 
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Q.  Are  you  also  a  business  man  in  Waterbury?  A.  I  am. 

Q.  Will  you  tell  me  what  business  you  are  in?  A.  I  am 
in  men’s  clothing  and  furnishing  business. 

Q.  Has  your  business  a  firm  name?  A.  Yes,  Fitzgerald 
and  Platt,  Inc. 

Q.  You  have  been  in  the  men’s  ready-to-wear  business 
for  a  considerable  length  of  time  in  Waterbury?  A.  31 
years. 

Q.  How  long  have  you  lived  in  Waterbury!  A.  All  my 
life. 

Q.  State  whether  or  not  you  are  familiar  with  the  radio 
broadcasting  service  in  the  city  of  Waterburv?  A.  Yes. 

Q.  Are  you  so  by  virtue  of  being  a  listener  or  user!  A. 
Both  wavs. 

Q.  Have  you  ever  used  Radio  Station  WATR.  A.  Yes. 

Q.  In  what  connection!  A.  We  have  used  it  to  advertise 
special  sales  and  to  advertise  in  various  ways. 

306  Q.  In  addition  to  having  used  the  station  for  busi¬ 
ness  reasons,  have  you  used  it  for  any  other 
reasons!  A.  Yes,  I  have  used  it  in  other  wavs. 

Q.  In  what  connection,  Mr.  Fitzgerald?  A.  I  am  presi¬ 
dent  of  St.  Thomas’  Holv  Name  Societv  and  we  have  used 

%> 

it  very  often  to  broadcast  activities.  We  give  card  parties, 
entertainments  and  hold  special  meetings.  Station  WATR 
has  always  co-operated  and  given  us  the  best  possible  no¬ 
tices. 

Q.  Have  you  found  Radio  Station  WATR  willing  to  give 
this  special  service?  A.  They  have  always  been  willing. 

Q.  Have  they  been  paid  for  this  service.  A.  They  have 
never  been  paid  anything. 

Q.  Are  you  familiar  with  the  hours  of  operation  of  Sta¬ 
tion  WATR?  A.  As  far  as  I  know,  I  believe  they  open 
about  8  o’clock  and  close  about  7  o’clock. 

Q.  These  present  proceedings,  Mr.  Fitzgerald,  are  for 
the  purpose  of  assisting  Radio  Station  WATR  in  obtaining 
full  time  privileges,  and  in  that  connection  I  ask  you 
whether  or  not  such  hours  of  operation  are  necessary  for 
Waterbury?  A.  Well,  in  my  particular  case  I  should  think 
it  very  essential.  In  order  for  us  to  reach  men  in  the  city 
of  Waterbury  we  should  be  on  the  air  after  6  o’clock  and 
otherwise  our  messages  are  lost  to  the  men. 
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Q.  With  the  station  having  the  privilege  to  broadcast  in 
the  evening,  would  this  be  of  any  benefit  to  the  piiiblic  along 
the  lines  you  have  already  spoken  of?  A-  Yes,  es- 

307  pecially  at  a  time  when  we  have  something  special 
to  get  over  to  the  people  as  a  great  many  do  not  read 

the  newspapers  and  get  the  news  through  the  radio.  People 
working  until  6  o’clock  and  later  would  only  be  gble  to  get 
radio  messages  in  the  evening. 

Q.  Mr.  Fitzgerald,  do  you  listen  to  Radio  Station  WATR 
yourself?  A.  Yes,  I  listen  to  the  news  flashes  of  j;he  Water- 
bury  Democrat  at  12.30  noon  every  day. 

Q.  And  as  a  listener  to  Radio  Station  WATR,  what 
would  you  say  concerning  the  quality  of  its  programs.  A. 
Well,  so  far  as  I  have  listened  to  them,  I  thought  they  were 
very  good. 

Q.  WTiat  would  you  say  concerning  the  coverage  of 
Waterbury  on  matters  of  local  interest  from  both  a  civic  and 
social  welfare  angle?  A.  I  think  they  cover  it  very,  very 
well.  That  is  local  news  and  civic  matters,  because  it  seems 
as  though  everything  you  get  in  the  papers  at  §  o’clock  at 
night,  you  get  over  the  radio  at  12:30  o’clock  nopn. 

Thank  you.  That  is  all.  j 

EDWARD  J.  FITZGERALD 

I 

State  of  Connecticut 

County  of  Neiv  Haven  ss: 

W'aterbury  Janj  6,  1937. 

Personally  appeared  before  me,  Edward  J.  jFitzgerald, 
signer  and  sealer  of  the  foregoing  and  made  bath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANISlj, 

(Seal)  Notary  Public, 

My  commission  expires  March  1,  1938. 

Walter  E.  Monagan,  84  Euclid  avenue,  j  being  first 

308  duly  sworn,  deposes  and  says  in  answer  tb  interroga-  . 
tories,  as  follows : 

i 

Direct  Examination 

i 

By  Attorney  Milton  H.  Meyers : 

i 

Q.  Mr.  Monagan,  what  is  your  occupation  ?  4.  Attorney 
at  law.  ! 


i 

i 

i 
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Q.  Y  oil  have  been  an  attorney  for  how  long?  A.  32  years*. 

Q.  How  long  have  you  lived  in  Waterbury?  A.  45  years. 

Q.  Mr.  Monagan,  are  you  familiar  with  the  radio  service 
in  the  city  of  Waterbury?  A.  Yes. 

Q.  Are  you  familiar  with  Radio  Station  WATR  and  its 
programs?  A.  Yes. 

Q.  As  a  listener  or  user  ?  A.  As  a  user  in  connection  with 
the  Waterbury  Elks  Club  and  as  a  listener  also. 

Q.  You  say  you  are  connected  with  the  Waterbury  Elks 
club?  A.  Yes,  I  am  exalted  ruler  at  the  present  time. 

Q.  How  long  have  you  been  connected  with  the  Waterbury 
Elks  club.  A.  20  years.  I  have  been  on  the  board  of  gover¬ 
nors  and  all  through  the  chairs. 

Q.  First,  as  a  listener,  Mr.  Monagan,  are  you  familiar 
with  the  type  of  program  that  Radio  Station  WATR  pro¬ 
duces.  A.  Yes,  fairly  so. 

309  Q.  What  would  you  say  as  to  the  quality  of  its 
programs?  A.  Very  tine. 

Q.  Now  then,  as  a  user,  can  you  tell  me  what  facilities 
vour  organization  has  seen  fit  to  use?  A.  In  connection 
with  our  recent  madigras,  as  a  paid  user  we  got  excellent 
services  from  WATR.  In  connection  with  our  Christmas 
charity  drive  we  got  gratuitous  service  and  brought  the  mat¬ 
ter  to  the  attention  of  the  public  in  Waterbury. 

Q.  Mr.  Monagan,  these  proceedings  are  being  held  for  the 
purpose  of  assisting  Radio  Station  WATR  in  its  applica¬ 
tion  for  evening  hours.  In  connection  therewith,  what 
would  you,  as  a  listener  and  user,  say  concerning  the  neces- 
sitv  thereof.  A.  I  think  that  we  should  have  it.  I  find  verv 
little  difficulty  in  getting  that  station  except  at  night  time 
due  to  the  fact  that  they  are  seldom  on  the  air  at  night. 

Q.  Would  you  say,  from  your  own  observation,  that  the 
majority  of  the  population  of  Waterbury  is  in  the  employ¬ 
ment  class?  A.  Yes. 

Q.  Have  the  facilities  of  WATR  been  extended  to  your 
organization  upon  request  from  you?  A.  Yes. 

Q.  Has  there  ever  been  any  hesitancy  on  the  part  of  the 
officials  of  WATR  to  so  act.  A.  No. 

Q.  Mr.  Monagan,  what  official  title,  if  any,  did  you  have 

in  connection  with  the  Waterburv  Bar  Association.  A.  I 

* 

am  the  president. 

Q.  You  are  the  president  of  the  Waterbury  Bar  Associa¬ 
tion,  and  as  such  did  you  call  upon  Radio  Station  WATR 


I 
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310  for  its  facilities.  A.  According  to  my  recollection  at 
least  once  i 

Q.  And  at  that  time  did  Radio  Station  WATR  bffer  facili¬ 
ties  to  yon?  A.  They  did  and  accomplished  the  purpose  for 
which  the  request  was  made,  gratuitously. 

Thank  vou.  That  is  all. 

•/ 

WALTER  E  MONAGAN 
State  of  Connecticut  I 

I 

County  of  New  Haven ,  5,9:  Waterbury  Jam.  6,  1937. 

Personally  appeared  before  me,  Walter  E.  j  Monagan, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZjMANN 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 


311  Serge  Belanger,  443  Pearl  Lake  road,  being  first 
duly  sworn,  deposes  and  says  in  answer  to  interroga¬ 
tories,  as  follows : 

j 

Direct  Examination 

i 

By  Attorney  Milton  H.  Meyers:  j 

Q.  Mr.  Belanger,  what  is  your  occupation?  A.  Manager 
United  Small  Loan  Corp.  j 

Q.  This  is  an  organization  doing  business  in  Waterbury, 
Conn.?  A.  Yes.  j 

Q.  How  long  have  you  lived  in  Waterbury?  A.  35  years. 
Q.  Were  you  born  in  Waterbury?  A.  Yes. 

Q.  Are  you  familiar  with  Mr.  Harold  Thomas  and  his 
associates  at  Radio  Station  WATR?  A.  I  am.  j 

Q.  Have  you  known  them  for  some  time?  A.  I  have 
known  them  since  the  station  opened.  j 

Q.  By  virtue  of  what  have  you  known  them  sinefe  the  sta¬ 
tion  opened.  A.  Through  business  connections,  j 

Q.  In  other  words  you  use  the  station  for  cotnmercial 
broadcasting?  A.  Yes. 

Q.  Are  you  familiar  with  the  radio  service  in  the  City  of 
Waterbury.  A.  Yes.  j 

312  Q.  How  many  stations  are  there  ?  A.  Two. 


i 
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Q.  Wliat  are  their  call  letters.  A.  WBRY  and  WATR. 

Q.  Are  both  of  these  stations  local  stations?  A.  One  is 
local  and  one  is  not  strictly  local. 

Q.  Which  do  you  consider  to  be  the  local  station?  A. 
WATR. 

Q.  And  yon  consider  that  WBRY  is  not  local?  A.  Yes. 

Q.  Where  else  has  WBRY  studios?  A.  New  Haven. 

Q.  Are  you  acquainted  with  the  radio  situation  in  Water- 
bury  as  applies  to  a  listener  also,  Mr.  Belanger?  A.  Yes,  I 
am. 

Q.  You  have  listened  to  Radio  Station  WATR?  A.  I 
have  during  the  day,  but  not  evening,  due  to  the  fact  the 
station  is  operating  only  in  the  day  time. 

Q.  On  that  point  these  proceedings  are  being  held  for  the 
purpose  of  obtaining  testimony  to  send  to  Washington  to  be 
submitted  in  connection  with  the  application  of  Radio  Sta¬ 
tion  WATR  to  operate  during  the  evening  hours,  and  in  that 
connection  what  is  your  opinion  concerning  the  need  or 
necessity  for  WATR  being  granted  additional  time.  A.  I 
feel  there  is  absolute  need  and  necessity  for  the  granting  of 
evening  time  for  WATR  due  to  the  fact  that  many  people, 
who  would  like  to  listen  to  WATR  are  unable  to  get 
313  any  programs  over  that  station  on  account  of  their 
not  having  any  evening  programs.  It  is  a  fact  that 
people  working  in  factories  during  the  day  time  are  unable 
to  get  any  WATR  programs. 

Q.  As  a  listener,  Mr.  Belanger,  can  you  give  us  in  your 
own  words  the  type  of  service  that  you  have  heard  regularly 
over  WATR?  A.  Let  me  see,  I  would  be  primarily  in¬ 
terested  in  the  educational  features  of  the  station.  I  have 
also  been  interested  in  the  fact  that  many  of  our  local  talent 
has  had  an  opportunity  to  perform  over  the  radio  and  this 
has  made  way  for  them  to  have  an  opportunity  to  proceed 
in  the  radio  line.  I  have  found  that  manv  of  the  local  talent, 
due  to  the  fact  that  they  have  an  opportunity  over  WATR 
go  on  larger  stations,  and  unquestionably  had  it  not  been 
for  the  original  opportunity  over  WATR  they  would  not 
have  gone  on  any  other  radio  station. 

Q.  From  a  strictly  commercial  angle,  Mr.  Belanger,  do 
you  feel  that  your  concern  would  buy  additional  time  during 
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the  night  time  operations  if  WATR  had  the  privilege  to  so 
operate,  A.  Yes. 

Thank  you  very  much. 

SERGE  BELANGEjR 

State  of  Connecticut, 

County  of  Neiv  Haven ,  ss :  Waterbury  Jan  ji,  1937. 

Personally  appeared  before  me,  Serge  Belanger,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the 

314  testimony  therein  contained. 

EDWARD  J.  ZITZMANN 
(Seal)  Notary  Public 

Commission  Expires  March  1, 1938. 

315  Milton  C.  Engelman,  124  Plaza  Avenge,  Water¬ 
bury,  Conn.,  being  first  duly  sworn,  deposds  and  says 

in  answer  to  interrogatories,  as  follows : 

j 

Direct  Examination 

By  Attorney  Milton  H.  Meyers 

Q.  What  is  your  business?  A.  Manager  of  ESngelman’s 
Kiddie  Shop.  I 

Q.  How  long  have  you  lived  in  Waterbury?  A;.  20  years. 
Q.  What  has  been  your  relation  with  WATR?  j  A.  As  an 
advertiser,  I  have  used  Station  WATR  exclusively  because 
I  have  found  that  every  radio  set  in  working  order  is  able 
to  receive  it,  whereas,  I  know  that  there  are  a  number  of 
radios  that  cannot  get  WBRY,  the  Waterbury  and  New 
Haven  Station. 

Q.  Are  you  familiar  with  the  hours  of  operation  of 
WATR?  A.  Yes.  WATR  does  not  broadcast  at;  night  and 
may  I  take  this  opportunity  to  say  that  as  an  advertiser  it 
is  my  desire  to  sponsor  night-time  programs  over  WATR. 

Q.  Do  you  listen  to  WATR  often?  A.  Yes,  as  often  as 
I  am  able  to,  considering,  that  I  am  at  business  ijiost  of  the 
time  that  WATR  is  broadcasting. 

Q.  What  is  your  opinion  of  the  programs?  Aj  They  are 
very  interesting  because  of  the  great  amount  of  programs 
of  local  interest  that  are  presented  and  I  would  like  to  say 
at  this  time  that  I  feel  that  WATR  should  be  allowed  to 
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operate  at  night  because  of  the  great  local  interest  attached 
to  some  of  the  programs.  Especially  since  many  listeners 
are  not  able  to  receive  WBRY,  the  other  station,  on  their 
radios,  and  therefore  WATR  is  the  only  source  for  sup¬ 
plying  local  programs  to  Waterbury. 

316  MILTON  C.  ENGELMAN 

State  of  Connecticut, 

County  of  New  Haven ,  ss: 

Waterbury  Jan.  6,  1937 

Personally  appeared  before  me  Milton  C.  Engelman, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN, 

j  .  7 

(Seal)  Notary  Public 

Commission  Expires  March  1,  1938 

317  Preston  H.  Creel,  108  Union  Street,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 

answer  to  interrogatories,  as  follows: 

Direct  Examination 

Bv  Attornev  Milton  H.  Mevers 

j  * 

Q.  What  is  your  occupation?  A.  Executive  of  Creel 
Bros.,  Inc.,  Automobile  Dealers. 

Q.  How  long  have  you  been  in  that  business?  A.  Over 
20  vears. 

Q.  How  long  have  vou  lived  in  Waterbury?  A.  21  vears. 
Q.  Do  you  know  Mr.  Harold  Thomas  and  his  associates 
in  The  WATR  Co.,  Inc.?  A.  Yes,  I  have  known  them  for 
a  considerable  length  of  time. 

Q.  What  do  you  say  with  regards  to  their  reputation  in 
the  community?  A.  They  are  people  of  high  standing  and 
seriously  devoted  to  civic  principals. 

Q.  Are  you  familiar  with  Station  WATR?  A.  Yes. 

Q.  In  what  way?  A.  As  a  listener  and  advertiser. 

Q.  How  long  has  it  been  in  the  community?  A.  Better 
than  two  and  a  half  years. 

Q.  How  often  do  you  and  your  family  listen  to  it?  A. 
My  family  listens  all  through  the  day  off  and  on.  I  listen 
when  not  at  business  as  on  Sundays  or  Holidays. 
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Q.  What  do  you  say  about  the  type  of  service; and  pro¬ 
grams  this  station  renders?  A.  Fine  programs  aiid  we  are 
proud  that  Waterbury  has  WATR.  It  has  considerable 
that  no  chain  station  gives.  It  gives  us  a  complete  local 
institution. 

Q.  Can  you  get  stations  from  outside  the  City? 
318  A.  Yes,  but  not  as  good  as  we  get  WATR  and  besides 
there  is  no  local  interest  given  us  from  out  of  the 
City  programs. 

Q.  Do  you  know  what  hours  WATR  operates  now?  A. 
Not  exactly,  but  I  do  know  we  miss  it  at  night.  !  The  ma- 
jority  of  our  people  work  and  therefore  they  aij*e  denied 
the  unique  and  fine  treatment  of  matters  of  local  interest 
which  WATR  employs. 

Q.  I  believe  you  stated  that  you  have  used  WATR?  A. 
I  have  from  the  time  it  opened.  I  still  do  in  my|  business 
and  would  gladly  increase  my  Radio  budget  substantially 
to  buy  night  time  on  WATR  if  it  was  available.  ! 

PRESTON  H.  CREEL! 


State  of  Connecticut, 

County  of  New  Haven,  ss: 


Waterbury  Jan. 


6,  1937 


Personally  appeared  before  me  Preston  H.  Crebl,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 


(Seal) 


EDWARD  J.  ZITZMANN, 
Notary  Public  ! 


Commission  Expires  March  1,  1938 

j 

319  Harry  X.  Cashin,  213  Woodland  Avenue,  Water¬ 
bury,  Conn.,  being  first  duly  sworn,  deposes  land  says 
in  answer  to  interrogatories,  as  follows : 

i 

Direct  Examination 

i 

By  Attorney  Milton  H.  Meyers 

Q.  Mr.  Cashin,  How  long  have  you  lived  in  Wgterbury? 
A.  About  33  years. 

Q.  Are  you  employed  in  "Waterbury?  A.  Yes.  ; 
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Q.  In  what  connection?  A.  Advertising  sales  manager 
for  R.  F.  Worden  &  Sons,  Inc.,  located  at  152  Cherry  street, 
and  I  have  been  there  for  the  past  23  years. 

Q.  Will  you  state  briefly  your  connections  with  societies 
and  associations  in  the  Citv  of  Waterburv  of  a  social  and 
welfare  nature.  A.  President  of  the  Lions’  Club  and  chair¬ 
man  of  their  Fund  for  Crippled  Children ;  president  of  the 
Waterburv  City  Amateur  Baseball  League;  president  of 
the  Waterburv  Mercantile  Bowling  League;  president  of 
the  Waterbury  Duck  Pin  Association  and  president  of  the 
Holy  Name  Bowling  League;  member  of  the  Elks,  Ameri¬ 
can  Legion  and  Veterans  of  Foreign  Wars. 

Q.  Mr.  Cashin,  are  you  familiar  with  the  radio  service  in 
the  City  of  Waterbury?  A.  Yes,  very  much. 

Q.  As  a  user  or  listener?  A.  Well,  both. 

320  Q.  How  many  stations  are  there  in  Waterbury.  A. 
Two  stations.  One,  I  believe,  is  connected  with  an¬ 
other  station  in  New  Haven. 

Q.  And  the  other  is  Waterbury  exclusively?  A.  Yes. 

Q.  Are  you  familiar  with  the  owners  and  personel  of 
Radio  Station  WATR?  A.  Yes. 

Q.  What,  in  your  opinion,  is  their  reputation  in  the  com¬ 
munity?  A.  My  opinion  of  the  personel  is  that  there  is  no 
other  radio  station  that  I  know  of  that  really  is  giving  as 
much  service  to  the  community  as  WATR. 

Q.  You  mention  service  to  the  community.  May  I  ask 
you  to  explain  what  you  have  in  mind?  A.  When  I  was 
chairman  of  the  Lions’  Club  Crippled  Children’s  Fund,  we 
called  on  Mr.  Thomas  for  some  time  over  the  Radio  Sta¬ 
tion  WATR  and  he  gave  us  an  hour  a  day  for  a  whole  week 
to  raise  funds,  and  as  members  of  the  Lions’  Club,  we  felt 
Mr.  Thomas  and  his  Station  WATR  really  were  responsible 
for  obtaining  the  money  for  that  fund. 

Q.  What  was  the  money  that  was  raised,  used  for,  Mr. 
Cashin?  A.  It  is  used  to  send  crippled  and  undernourished 
children  to  a  health  farm  during  four  months  in  the  sum¬ 
mer. 

Q.  Was  Radio  Station  WATR  paid  for  this  service?  A. 
No,  they  were  not.  That  was  given  gratis. 

321  Q.  I  believe  you  mentioned  that  you  were  presi¬ 
dent  of  the  City  Amateur  Baseball  League?  A.  Yes. 

Q.  Can  you  tell  me  whether  or  not  Radio  Station  WATR 
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was  of  any  service  to  you  in  that  connection;?  A.  Yes, 
Radio  Station  WATR  was  the  only  station  that  broadcast 
the  games  for  the  past  year,  and  I  also  felt  thpt  they  de¬ 
served  a  lot  of  credit  because  in  some  cases  they  did  not 
have  a  sponsor,  but  they  broadcast  the  games  jusjt  the  same, 
and  they  certainly  gave  the  people  that  do  not  I  attend  the 
games,  lots  of  service  in  that  respect,  by  broadcasting  the 
games. 

Q.  Is  there  any  other  service  that  Radio  Station  WATR 
gave  to  your  City  Amateur  Baseball  League?  A.  Yes.  Every 
year  there  is  generally  a  drive  for  funds  for  the  National 
Amateur  Baseball  Tournament  and  Radio  Station  "WATR 
once  again  helped  in  giving  time  to  put  this  driv^  across. 

Q.  What  have  your  connections  been  with  the  station 
with  regards  to  your  commercial  enterprise  or  the  business 
that  you  are  in  ?  A.  R.  F.  Worden  &  Sons,  Inc.|  have  used 
the  station  several  times  since  its  opening  here  in|  1934. 

Q.  You  mention  that  you  are  familiar  with  the  station 
through  being  a  listener  too.  You  have  bccasion  to 
322  listen  to  the  station  at  times?  A.  Yes,  njany  times. 

Q.  You  work  during  the  day?  A.  Yes.j 

Q.  What  time  do  you  have  to  listen  to  the  station?  A. 
Generally  noon  hour  I  get  the  news  and  whatever  is  on  up 
till  half  past  one  or  quarter  of  two. 

Q.  Efforts  are  now  being  made,  Mr.  Cashin,  to;  obtain  the 
privilege  for  WATR  to  broadcast  during  the  evening  hours, 
and  in  that  connection,  will  you  give  me  your  thoughts  con¬ 
cerning  the  necessity  for  any  such  extension  of  hours?  A. 
I  think  it  is  a  good  idea  and  I  think  that  I  would  be  highly 
in  favor  of  it,  because  at  various  times  we  have; something 
in  our  business  we  want  to  bring  to  the  listening  audience 
during  evenings  and  very  seldom  ever  have  the  opportunity, 
if  we  wanted  to  use  that  particular  station.  We  jfeel,  as  we 
have  taken  a  survey  of  the  listeners,  that  Racfio  Station 
WATR  really  has  more  listeners  than  the  other  station.  We 
found  that  our  from  the  salesmen.  We  have  sbme  12,000 
families  we  serve  every  day  with  milk,  and  ouf  salesmen 
have  told  us  in  many  cases  that  they  have  heard  various  pro¬ 
grams  over  the  air  from  WATR,  some  cases  while  they 
were  collecting. 

Q.  Mr.  Cashin,  you  mentioned  that  you  had  sopie  connec¬ 
tion  with  the  American  Legion  and  Foreign  Veterans.  Have 
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the  facilities  of  Radio  Station  WATR  been  used  for 
323  those  organizations  at  all?  A.  Yes  on  numerous  oc¬ 
casions  I  have  had  the  pleasure  of  listening  to  the 
station  and  I  remember  that  the  Disabled  Veterans  have 
had  many  interesting  programs  over  the  station  WATR. 

HARRY  X.  CASHIN. 


State  of  Connecticut 

County  of  New  Haven ,  ss: 

Waterbury  Jan.  6,  1937. 

Personally  appeared  before  me,  Harry  X.  Cashin,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

EDWARD  J.  ZITZMANN, 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

324  Nathan  Freedman,  100  Bishop  Street,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 
answer  to  interrogatories,  as  follows : 

Direct  Examination 

By  Attorney  Milton  H.  Meyers 

Q.  Mr.  Freedman,  do  you  live  in  Waterbury?  A.  Yes. 

Q.  How  long  have  you  lived  here?  A.  All  my  life. 

Q.  Are  you  connected  with  a  city  government  and  if  so 
how  long  have  you  so  been  connected?  A.  Twenty  years. 

Q.  In  what  capacity  are  you  connected?  A.  Commis¬ 
sioner  Board  of  Education. 

Q.  Having  lived  in  Waterbury  a  good  many  years,  are 
you  familiar  with  Mr.  Thomas  and  his  associates,  the  own¬ 
ers  of  radio  station  WATR?  A.  I  am  very  well  acquainted 
with  the  people  in  question  having  known  one  of  them  for 
32  vears. 

Q.  What  would  you  say  as  to  the  reputation  of  the  own¬ 
ers  of  WATR  in  this  community?  A.  They  are  high 
minded  individuals  with  an  adherance  to  the  principal  of 
being  of  assistance  in  matters  of  all  public  affairs.  They 
are  interested  and  active  in  a  great  deal  of  the  social  wel¬ 
fare  work  of  this  City. 
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Q.  Are  you  familiar  with  Radio  station  WATR  and  if  so 
what  do  you  say  with  reference  to  that  station?  A.  I  have 
known  WATR  since  the  first  day  it  has  been  on|  the  air,  I 
have  watched  it  grow  and  become  of  vital  importance  to  the 
citizens  of  this  community  by  virtue  of  its  unstinted  efforts 
in  giving  the  public  programs  which  were  highly  in- 

325  teresting  and  entertaining.  I  know  of  my  own  knowl¬ 
edge  of  many  programs  which  w^ere  given  over  sta¬ 
tion  WATR  at  a  considerable  cost  to  the  statioh  when  it 
was  felt  that  these  programs  may  be  of  an  educational 
value. 

Q.  Has  this  station  ever  given  the  schools  of  Waterbury 
any  time  on  the  air?  A.  Most  assuredly.  Maxiy  of  our 
principals  have  spoken,  many  of  our  instructors  have 
spoken,  and  these  programs  have  been  planned  with  the 
idea  of  making  our  school  system  better  known  to  the  public 
of  this  city. 

Q.  Has  this  time  been  paid  for?  A.  Never. 

Q.  Would  you  and  your  fellow  members  of  the  board  be 
interested  in  night  time  hours  of  operation  in  the  event 
WATR’s  application  for  full  time  is  granted?  A.  IWe  would 
be  for  it  is  a  matter  of  common  knowledge  that!  our  pro¬ 
grams  would  reach  considerably  more  people  during  the 
night  time  hours  than  they  possibly  could  during  the  day 
and  as  a  result  our  purposes  would  be  consumated  fo  greal  er 
advantage. 

Q.  Com.  Freedman,  do  you  listen  to  Station  WATR  from 
time  to  time?  A.  I  do. 

Q.  What  do  you  say  with  reference  to  the  qualify  of  pro¬ 
grams  which  this  station  uses?  A.  The  programs  have 
been  exceptionally  fine  in  the  civic  ideas  and,  I  am  quite 
certain  that  it  would  be  difficult  to  improve  the  standard. 

Q.  Mr.  Freedman,  is  there  another  station  in 

326  Waterbury?  A.  Yes. 

Q.  Mr.  Freedman,  do  you  know  of  your  own  knowl¬ 
edge  whether  or  not  this  serves  Waterbury  and  Water¬ 
bury  alone?  A.  The  other  station  WBRY  formerly 
WIXBS  has  studios  in  Waterbury  and  New  Havqn  and  is 
not  strictly  local  in  character  and  in  addition  thereto  can 
not  be  heard  by  all  receiving  sets  as  WATR  can  be. 

Q.  Do  you  listen  to  other  stations  on  the  air?  A.  I  do. 

Q.  And  are  they  of  a  chain  nature,  and  outside  stations 

i 
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entirely?  A.  I  listen  to  a  great  many  programs  and  most 
of  them  are  of  an  advertising  nature  and  have  little  of  the 
civic  side  in  them,  which  is  probably  because  other  members 
of  the  family  desire  entertainment.  I  should  say  our  local 
programs  were  much  more  often  of  a  civic  nature  and  of 
interest  to  me. 

Q.  Would  this  same  thing  be  true  in  the  event  this  appli¬ 
cation  for  night  time  service  is  granted?  A.  Well  it  seems 
to  me  that  a  local  station  can  offer  programs  that  are  of 
more  interest  to  the  community  than  can  the  wider  broad- 
cast  from  chain  stations.  The  managers  of  the  local  station 
WATR  are  more  closely  in  touch  with  the  needs  and  under- 
stand  what  is  needed  from  the  civic  point  of  view. 

Q.  Have  they  cooperated  with  you  at  all  times  and  ren¬ 
dered  the  service  that  is  desired  at  all  times  during 
327  the  day  that  vou  have  asked  for?  A.  Thev  have  not 
only  cooperated  but  they  have  sought  opportunities 
for  doing  even  more  than  we  have  expected  of  them. 

NATHAN  FREEDMAN 

State  of  Connecticut 

County  of  Neiv  Haven ,  ss : 

Waterbury  Jan.  6,  1937 

Personally  appeared  before  me  Nathan  Freedman, 
signer  and  sealer  of  the  foregoing  and  made  oath  to  the 
testimony  therein  contained. 

EDWARD  J.  ZITZMANN, 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

32S  Henry  W.  Minor,  293  Lincoln  Street,  Waterbury, 
Conn.,  being  first  duly  sworn,  deposes  and  says  in 
answer  to  interrogatories,  as  follows: 

Direct  Examination 

By  Attorney  Milton  H.  Meyers 

Q.  Commissioner  Minor,  what  is  your  official  position  in 
connection  with  the  city  government  of  the  City  of  Water¬ 
bury?  A.  Vice-chairman  Board  of  Police  Commissioners 
and  Vice-chairman  Board  of  Fire  Commissioners,  the 
Mayor  being  chairman  Ex-officio  on  both  boards. 
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Q.  You  have  been  a  resident  of  Waterbury  for  quite  some 
time?  A.  61  years. 

Q.  How  long  have  you  been  connected  with  the  Fire  De¬ 
partment  and  Police  Department  of  Waterbury,  Mr.  Minor. 
A.  First  connection  with  them  was  1906  for  a  period  of  4 
years,  1920  to  1921  for  two  years,  and  1930  to  date. 

Q.  Mr.  Minor,  are  you  acquainted  with  the  ra(fio  service 
in  the  city  of  Waterbury?  A.  I  am. 

Q.  Are  you  acquainted  with  Mr.  Thomas  and  his  associ¬ 
ates,  the  owners  of  Radio  Station  WATR.  A.  Mf.  Thomas 
and  some  of  his  associates. 

Q.  What  would  you  say  concerning  those  you  know  and 
their  reputation  in  the  community?  A.  Very  good  and 
right  on  the  job. 

Q.  Directing  your  attention,  Mr.  Minor,  to  Radio  Station 
WATR,  I  ask  you  whether  or  not  there  have  been  occasions 
when  either  of  your  departments  have  made  use  of  the  facil¬ 
ities.  A.  They  have.  We  have  always  fohnd  them 
'329  willing  to  co-operate  in  emergencies  and  deliver  any 
messages  we  want  to  put  over  the  air  for  the  public. 

Q.  Mr.  Minor,  is  there  another  station  operating  in 
Waterbury,  Conn.  A.  There  is. 

Q.  Is  that  Station  WBRY,  formerly  W1XBS?  |  A.  It  is. 

Q.  Does  that  station  have  studios  both  in  Wateifbury  and 
New  Haven,  Conn.?  A.  It  does. 

Q.  Do  you  know,  of  your  own  knowledge,  as  tb  whether 
or  not  Radio  Station  WATR  can  be  received  by  gll  sets  in 
Waterbury?  A.  I  never  heard  of  any  set  on  which  WATR 
could  not  be  heard. 

Q.  Do  you  know,  of  your  own  knowledge,  whether  or  not 
Station  WBRY,  formerly  W1XBS,  can  be  receivjed  by  all 
sets.  A.  I  know;  quite  a  few  friends  who  have  difficulty  get¬ 
ting  it  and  quite  a  few  who  cannot  get  it  at  all,  I  believe  on 
account  of  its  position  on  the  dial. 

Q.  In  time  of  emergencies  such  as  you  have  spoken  about, 
which  would  be  the  station  that  it  would  be  your  preference 
to  use.  A.  WATR.  ! 

Q.  For  what  reason,  Mr.  Minor?  A.  Because  if  is  avail¬ 
able  to  everybody  within  the  limits  of  our  city  vjho  has  a 
radio. 

Q.  Commissioner,  are  you  familiar  with  the  hours  of 
operation  of  WATR?  A.  Yes,  I  am. 
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330  Q.  Would  you  say  that  they  operate  during  the 
daytime?  A.  Yes. 

Q.  And  are  you  familiar  with  the  fact  that  these  deposi¬ 
tions  are  taken  in  connection  with  a  pending  application  of 
WATR  to  be  granted  permanently  evening  hours  of  opera¬ 
tion?  A.  I  am. 

Q.  What  is  your  own  opinion  concerning  the  advisability 
of  WATR  having  the  privilege  to  operate  during  the  eve¬ 
ning  hours?  A.  I  think  it  would  be  very  advantageous  to 
the  city  and  to  its  inhabitants. 

Q.  Have  the  facilities  of  the  Station  always  been  offered 
to  you  when  you  asked  for  them,  or  when  your  departments 
asked  for  them.  A.  They  have,  ves. 

Q.  Any  hesitancy  ?  A.  Never. 

Q.  Do  you  know  whether  or  not  there  has  been  any  re¬ 
muneration  to  the  station?  A.  No  remuneration.  In  fact, 
they  have  asked  us  to  call  on  them  whenever  they  could  be 
of  service. 

Thank  vou  commissioner.  That  is  all. 

V 

HENRY  W  MINOR 
Commissioner 

State  of  Connecticut 
County  of  Neiv  Haven,  ss : 

Waterbury  Jan.  6,  1937 

Personally  appeared  before  me,  Henry  W.  Minor,  signer 
and  sealer  of  the  foregoing  and  made  oath  to  the  testimony 
therein  contained. 

EDWARD  J.  ZITZMANN, 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

331  Joseph  Valdambrini,  309  South  Main  street, 
Waterbury,  Conn.,  being  first  duly  sworn,  deposes 

and  says  in  answer  to  interrogatories,  as  follows : 

Direct  Examination 

By  Attorney  Milton  H.  Meyers 

Q.  Will  you  please  state  your  position  and  how  long  you 
have  lived  in  Waterbury?  A.  I  have  been  pastor  of  the 
Church  of  our  Lady  of  Lourdes  for  most  25  years. 
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j 

Q.  Are  you  at  all  familiar  with  the  radio  service  as  ren¬ 
dered  by  Radio  Station  WATR  of  Waterbury?  A.  Yes,  I 
read  all  the  programs  and  when  I  have  a  chance  I  listen. 

Q.  From  your  own  observation,  Father,  can  you  tell  us 
the  nature  of  the  population  of  the  city  of  Wateirbury?  A. 
Mixed  population,  professional  men,  industrial  men,  com¬ 
mercial  men. 

Q.  With  respect  specifically  to  the  people  who  are  em¬ 
ployed,  wThat  proportion  would  you  say  are  employees?  A. 
We  saw  figures  about  43,000  just  in  the  factories  alone. 

Q.  Calling  your  attention  for  the  moment  to  i  your  own 
parish,  what  per  cent  of  your  parishioners  are  j  employees 
in  the  industries  of  Waterbury,  would  you  say?  A.  I  would 
say  a  good  half.  I  believe  there  is  a  little  more  than  25,000 
Italians  in  Waterbury.  Take  out  the  children  and|  old  people 
and  then  I  would  say  at  least  10,000. 

332  Q.  Have  you  had  occasion  to  listen  to  Radio  Sta¬ 
tion  WATR  during  the  broadcasting  of  an  Italian 
program?  A.  Yes. 

Q.  Have  you,  yourself,  ever  used  the  facilities  of  Radio 
Station  WATR?  A.  Yes,  I  have.  j 

Q.  In  what  capacity?  A.  As  a  member  of  the  Art  School. 
Another  time  for  the  Anti-Tuberculosis  League.  I  was 
asked  at  another  time  when  I  had  to  be  out  of  towU.  One  or 
two  other  occasions  I  ivas  called  but  could  not  respond. 

Q.  Have  you  heard  any  remarks  from  any  of  your  parish¬ 
ioners  concerning  your  broadcast  over  the  station?  A.  Yes, 
they  told  me  they  heard  me,  and  that  the  program  was  inter¬ 
esting  to  them. 

Q.  These  proceedings  are  being  held  for  the  purpose  of 
obtaining  depositions  to  use  in  our  application  fo t  full  time 
privleges  for  Radio  Station  WATR  and  in  respect  thereto, 
may  I  have  your  reaction  concerning  the  necessity  or  need 
for  a  station  like  WATR  having  full  time.  A.  I  am  in  full 
approval  of  having  it. 

Q.  For  what  reason?  A.  Because  at  times  we  have  not 
asked  for  the  use  of  the  facilities  for  our  purpose,  because 
we  knew  that  WATR  was  not  on  the  air  at  night. 

Q.  From  that  do  I  gather,  Father,  that  if  WATR  was  on 
the  air  during  the  evening  hours,  you  or  your  church  soci¬ 
eties  might  be  inclined  to  use  the  facilities  of  the  station  for 
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religious  purposes  or  social  purposes,  more  than  it  is 

333  now  doing.  A.  I  believe  so. 

Q.  Do  you  know  of  any  group  of  your  church  or 
any  other  church  that  has  been  refused  the  facilities  of  the 
station?  A.  No,  I  Can’t  say  that;  the  co-operation  was 
splendid. 

REV.  JOSEPH  VALDAMBRINI 

State  of  Connecticut 
County  of  New  Haven ,  ss : 

Water  bury  Jan.  6,  1937 

Personally  appeared  before  me,  Rev.  Joseph  Valdam- 
brini,  signer  and  sealer  of  the  foregoing,  and  made  oath  to 
the  testimony  therein  contained. 

EDWARD  J.  ZITZMANN, 
(Seal)  Notary  Public 

Commission  Expires  March  1,  1938. 

334  United  States  of  American 

State  of  Connecticut 

County  of  Neiv  Haven ,  ss: 

Waterbury  Jan  7,  1937. 

This  is  to  certify  that  I,  Edward  Zitzmann,  am  a  Notary 
Public,  appointed  and  designated  by  order  of  Federal  Com¬ 
munications  Commission  to  take  testimony  of  witnesses  in 
behalf  of  the  WATR  Company,  Inc.  “  Station  WATR”,  by 
deposition,  copy  of  said  order  being  attached  hereto ;  that 
I  am  a  Notary  Public  for  the  State  of  Connecticut,  my  com¬ 
mission  expiring  March  1,  1938,  and  I  am  duly  authorized 
and  empowered  by  law  to  administer  oaths  and  that  I  am 
not  of  councel  or  attorney  to  hear  of  the  parts,  nor  inter¬ 
ested  in  any  fashion  in  the  events  of  the  jiroceedings  or 
investigation. 

That  pursuant  to  said  order  on  the  6th  day  of  January, 
1937,  at  the  hour  of  9 :30  a.  m.  of  said  day  and  at  the  Hotel 
Elton,  Room  100,  in  the  City  of  Waterbury  and  State  of 
Connecticut,  appeared  before  me  Lieut.  Gov.  Frank  E. 
Hayes,  Edward  Fitspatrick,  John  P.  Barry,  John  Gaffney, 
Gov.  Charles  A.  Templeton,  Mrs.  Edith  Ladd,  Rev.  D.  P. 
Gains,  Joseph  Bannon,  James  Curtin,  E.  Vincent  Maloney, 
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Adjutant  Hugo  Wiberg,  William  Schneer,  William  Fitz¬ 
patrick,  Edward  Fitzgerald,  Atty.  Walter  Moni^an,  Serge 
Belanger,  Milton  Engleman,  Preston  Creel,  Harfy  Cashin, 
Commissioner  Nathan  Freedman,  Commissioner  Henry 
Minor,  Joseph  Valdambrini  named  in  the  order  of  the  Fed¬ 
eral  Communications  Commission,  and  the  the  ^aid  above 
named  witnesses  before  testifying,  were  first  duly  sworn  by 
me  in  the  manner  and  form  that  is  required  by  lay. 

That  the  testimony  of  the  said  Lieut.  Gov.  Frank  E. 
Hayes,  Edward  Fitzpatrick,  John  P.  Barry,  Johji  Gaffney, 
Gov.  Charles  A.  Templeton,  Mrs.  Edith  Ladd,  Rev. 
335  D.  P.  Gains,  Joseph  Bannon,  James,  Curtin,  E.  Vin¬ 
cent  Maloney,  Adjutant  Hugo  Wilberg;  William 
Schneer,  William  Fitzpatrick,  Edward  Fitzgerald,  Atty. 
Walter  Monigan,  Serge  Belanger,  Milton  Englerhan,  Pres¬ 
ton  Creel,  Harry  Cashin,  Commissioner  Nathan  Freedman, 
Commissioner  Henry  Minor,  Joseph  Valdambrini  was  taken  ' 
by  Mrs.  Julia  E.  Lane,  a  competent  Public  Stenographer, 
under  my  direction  and  was  reduced  to  its  preseiit  form  by 
the  said  Julia  Lane  under  mv  direction,  and  that  the  same 
was  subscribed  to  by  each  of  the  said  witnesses  appear 
in  my  presence. 

That  the  taking  of  the  said  testimony  wTas  completed  on 
the  6th  day  of  January  1937;  transcript  thereof  is  hereto 
annexted.  that  I  have  read  the  foregoing  form  of  transcript, 
including  the  questions  propounded  to  the  said  afore  men¬ 
tioned  witnesses  and  the  answers  thereto  and  do  hereby 
certify  that  said  attached  transcript  of  testimony!  is  an  ac¬ 
curate  transcript  of  testimony  of  said  witnesses  and  of  the 
proceedings  had  at  said  hearing. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  notarial  seal  this  7th  day  of  January,  1937. 

EDWARD  J.  ZITZMANN 

(Seal)  «  ( Notary  Public  for  Connecticut 

My  commission  expires  Marcl^  1,  1938.) 
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United  States  of  America 
State  of  Connecticut 
County  of  New  Haven ,  ss: 

Waterburv  January  7,  1937. 

Personally  appeared  before  me  the  undersigned  Edward 
J.  Zitzmann,  Notarv  Public  for  the  State  of  Connecticut, 
whose  commission  expires,  March  1st,  1938,  and  made  oath 
to  the  statements  herein  contained. 

JOHN  A.  HAYDEN 

(Seal)  ( Notary  Public 

State  of  Connecticut 
My  commission  expires  Feb.  1938) 
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WJAS  -  EXHIBIT  NO.  3 


ESTIMATED  AREA  WITHIN  SPECIFIED  FIELD  INTENSITY 
CONTOURS  FOR  PROPOSED  WATR;  250  WATTS;  1290  KC; 
DIRECTIONAL  ANTENNA;  NEW  SITE,  WATERBURY,  CONN. 


WJAS- EXHIBIT  NO.  4 


ESTIMATED  POPULATION  WITHIN  SPECIFIED  FIELD  INTENSITY 
CONTOURS  FOR  PROPOSED  WATR;  250  WATTS:  1290  KC; 
DIRECTIONAL  ANTENNA;  NEW  SITE,  WATERBURYi  CONN. 


POP  Isl  THOUS. 
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VAILABLE 


ound  volume 
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THE  WATR  CO. 

352  WATERBURY,  CONN. 

STATEMENT  OF  FINANCIAL  CONDITION  AS  AT  SEPTEMBER  30,  1936. 
ASSETS— 

CURRENT  ASSETS— 

Cash  on  Hand  &  in  Bank .  $3,914.71 

Accounts  Receivable  .  5,292.23 


TOTAL  CURRENT  ASSETS 


$9,206.94 


FIXED  ASSETS— 

Equipment .  10,573.(U 

Installation  &  Wiring .  177.09 

Office  Equipment  ' .  332.^2 

Studio  Equipment  .  51649 

TOTAL  FIXED  ASSETS  .  11,598.94 

LESS — Reserve  for  Depreciation  .  4,448.7i6 

VALUE  OF  FIXED  ASSETS . I.  7,150.18 

DEFERRED  CHARGES  TO  EXPENSE—  I 

Prepaid  Insurance  . .  14£  73 

I 

OTHER  ASSETS— 

Organization  Expenses . j.  2,124.46 

TOTAL  ASSETS  . j.  $18,627.31 


LIABILITIES  &  NET  WORTH- 
CURRENT  LIABILITIES— 

Accounts  Payable  .  $1,371.15 

Accrued  Taxes  .  238.20 

Res.  for  Fee  Charges  Against  Income .  496.32 

Res.  for  Payroll  Tax  .  155.20 

_ i_ 

TOTAL  CURRENT  LIABILITIES . j.  $2,260.87 

DEFERRED  CREDITS— 

Unearned  Income  . L  788.16 


OTHER  LIABILITIES— 

Officer ’s  Accounts  . j.  2,315.86 


TOTAL  LIABILITIES 


5,364.89 


NET  WORTH—  ! 

Capital  Stock  Outstanding .  12,500.00 

Surplus .  762.42 


\  13,262.42 

\  $18,627.31 


NET  WORTH . 

TOTAL  LIABILITIES  &  NET  WORTH 
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PITTSBURGH  RADIO  SUPPLY  HOUSE  VS, 


353  THE  WATR  CO. 


WATERBURY,  CONN. 

STATEMENT  OF  OPERATIONS,  PROFIT  &  LOSS  FOR  THE  YEAR 

ENDING  SEPTEMBER  30,  1936 

INCOME— .  $37,0S0.98 

DEDUCTIONS  FROM  INCOME— 

Talent .  3,784.76 

Transcription .  969.08 

Freight  &  Cartage  .  210.65 

Telephone,  News,  6c  Chain  Wire  Service .  2,390.23 

Broadcasting  Fee  Expenses  .  1,402.10 

Bad  Debts .  1,167.82 


TOTAL  DEDUCTIONS  FROM  INCOME .  9,924.64 


BALANCE .  27,156.34 

OPERATING  EXPENSE— 

Wages,  Operators  .  1,592.43 

Wages,  Studio  Sc  Announcers  .  3,494.14 

Depreciation .  2,244.98 

Insurance .  303.08 

Mtce.  of  Equipment  .  783.72 

Rent .  1,200.00 

Studio  Supplies  6c  Expenses  .  751.28 

Engineering  Service  .  250.00 


TOTAL  OPERATING  EXPENSES  .  10,619.63 


BALANCE .  16,536.71 

ADMINISTRATIVE,  SELLING  &  GENERAL 
EXPENSES— 

Officer’s  Salaries .  8,320.00 

Sales  Wages  &  Commissions  .  4,784.91 

Office  Wages  .  633.84 

Legal  6c  Accounting  .  1,036.55 

Office  Supplies  &  Expenses .  334.36 

Travel  6c  Auto  Expenses  .  765.00 

Taxes .  583.53 

Advertising .  43.65 

Miscellaneous  Expense  .  32.67 

Wages,  General  .  535.00 

Sales,  Expenses  .  63.37 

Donations .  35.00 


TOTAL  ADMINISTRATIVE,  SELLING  Sc 
GENERAL  EXPENSES  .  17,167.88 


NET  LOSS  FOR  YEAR  .  $—631.17 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL.  201 

354  Endorsed :  Docket  4292  App  Exhibit  2  Blearing  be¬ 
fore  Federal  Communications  Commission  1/29/37 

Ward  &  Paul,  Official  Reporters 

Financial  Statement 

of  ! 

Harold  Thomas 
As  of  January  28,  1937. 

ASSETS  | 

Cash  in  Banks . ;$23, 630.00 

Cash  Value  of  Life  Ins . j  1,850.00 

Real  Estate?  Trans.  Site?  . j  2,500.00 

i$27, 980.00 

Liabilities  . !  None 

355  Endorsed :  Docket  4292  App  Exhibit  3  Hearing  be¬ 
fore  Federal  Communications  Commission  1/29/37 

Ward  &  Paul,  Official  Reporters  j 

WATR  | 

Waterbury,  Connecticut 
Studios  and  Offices,  47  Grand  Street  j 

Telephone  3-5161  j 


Member  National  Association  of  Broadcasters 

“The  Voice  of  Waterbury”  j 

1190  Kilocycles  ! 

* 

Present  Operating  Schedule  of  W-A-T-R 
Week  of  January  3-9,  1937  j 

Key : 

(L) — Local  Program 

(IBS) — Intercity  Broadcasting  System 
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AM  9:00 
9:30 
10:00 
10:15 
10 :30 


SUNDAY 

Way  of  the  Cross — Rev.  John  L.  Bro\im 
Victor  Zembruski’s  Polish  Program 
Drama  of  Life 
Trans  radio  News 

Services  from  St.  John’s  Episcopal 
Church  (Remote) 


(L) 

(L) 

(L) 

(L) 

(L) 


202  PITTSBURGH  RADIO  SUPPLY  HOUSE  VS. 

PM  12:00  The  Homey  Philosopher  (L) 

12:30  Bouquet  of  Melodies  (L) 

12:30  Modern  Barn  Dance  (L) 

1:00  Italian  Melodies  (L) 

1:15  Transradio  News  (L) 

1:30  Top  Notch  Movie  Test  (L) 

2:00  Atty.  Chase  Kimball — World  Affairs  in 

Brief  (L) 

2 :15  Radio  Rhythmeeting — featuring  Ann 

DelGrosso,  Lawrence  Larrivee,  Vic  and 
Duke,  and  the  Rhythmettes 
3:00  Reymond’s  Varieties  (Remote — Poli 

Theatre)  (L) 

3:30  Songwriters’  Contest  (IBS) 

4:00  Singing  Bill  (L) 

4:15  Dr.  M.  J.  Colnev — The  Road  to  Health  (L) 

4:30  Songs  by  Edith  Sacco  (L) 

4:45  Piano  Portraits  by  Barbara  (L) 

5:00  Mrs.  Bessie  Crane — Anti-Tuberculosis 

League  (L) 

5:15  WATR  Concert  Hour  (L) 

5 :30  WATR  Playhouse — 4  4 Married  to  Order  ”  (L) 

6:00  The  Bandmaster  (L) 

6:15  Transradio  News  (L) 

6:30  Ave  Maria  Hour  (IBS) 

7 :00  Sign  off 

357  MONDAY 

AM  7:00  Top  O’The  Morning  (L) 

8:00  Transradio  News  (B) 

8:15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  (IBS) 

9:00  Morning  Devotions — Rev.  David  P. 

Gaines  (B) 

9:15  Melodoscope  (IBS) 

9:30  Shoppers’  Guide  (L) 

10:00  Views  of  the  News  (IBS) 

10:15  Gypsy  Strings  (IBS) 

10:30  Jack  Barry,  songs  (IBS) 

10:45  Cub  Reporters — Sketch  (IBS) 

11:00  Nancy  Dennis,  songs  (IBS) 

11:15  Kitchen  Timetable  (L) 


I 

i 
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I 

11:45  George  Sharp,  baritone 

12 :00  Let ’s  Dance 

12:15  Melodic  Moments 

12:30  Transradio  and  Waterbury  Democrat 
News 

12 :45  Mirror  Reflections  j 

1 :00  Park  Dept.  Band — Cosmo  Vendetti,  con¬ 
ductor  (WPA) 

1 :30  Steven  Kennedy 

1 :45  Dr.  J.  S.  List 

2:00  House  of  Peter  McGregor — sketch 

2:15  Libby  Hall,  contralto 

2:30  Melody  Matinee  j 

3:00  Eb  and  Zeb — Comedy  Sketch  j 

3 :10  Safety  Drive — Accident  Report  I 

3 :15  Metropolitan  Ensemble 

3:45  Harrington  Sisters 

4:00  Todav’s  Winners 

5 :00  Uncle  Harry  Reads  the  Funnies 

5:15  Melody  Parade 

5:30  The  World  in  Review  j 

5:40  Melody  Parade  (continued) 

5 :45  Intercity  Express 

6:00  Transradio  News  j 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  About 
Town  * j 

6:25  Musical  Interlude 

6 :30  Sports  Resume 

6:45  Bobby  Worth 

7 :00  Sign  Off 
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(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(L) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(D 

(L) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(IBS) 
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AM  7:00 
8:00 
8:15 
8:45 
9:00 

9:15 

9:30 

10:00 

10:15 


TUESDAY 

I 

Top  O’The  Morning 

Trans  radio  News 

Early  Bird  Serenade 

Fern  Scull,  organist 

Morning  Devotions — Rev.  David  P. 

Gaines  ! 

Melodoscope 

Shoppers’  Guide 

Views  of  the  News 

Rhvthm  Patterns 


(L) 

(L) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 


I 


! 

i 
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10:30  Malcom  Eaton,  tenor  (IBS) 

10:45  Cub  Reporters — sketch  (L) 

11 :00  Freddie  Heller,  baritone  (IBS) 

11:15  Farm  Flashes  (L) 

11:30  WPA  Musicale  (ET)  (L) 

11:45  Hawaiian  Echoes  (L) 

PM  12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12:30  Transradio  and  Waterbury  Democrat 

News  (L) 

12:45  Mirror  Reflections  (IBS) 

1:00  In  the  Music  Room  (IBS) 

1:30  Bobby  Worth,  songs  (IBS) 

1:45  The  Playgoer  (IBS) 

2:00  The  House  of  Peter  MacGregor — Sketch  (L) 

2:15  Rita  Whiteman,  songs  (IBS) 

2:30  Fran  and  Frances  (IBS) 

2:45  Ward  Eggleston  (IBS) 

3:00  Eb  and  Zeb — Comedy  Sketch  (L) 

3:10  Safety  Drive — Accident  Report  (L) 

3:15  Concertairs  (IBS) 

3:45  Your  Library — Mary  C.  Burke,  Silas 

Bronson  Library  (L) 

4:00  Today’s  Winners  (IBS) 

5:00  Uncle  Harry  Reads  the  Funnies  (L) 

5:15'  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (IBS) 

6:00  Transradio  News  (L) 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  About 

Town  (L) 

6:25  Musical  Interlude  (L) 

6:30  WATR  Sports  Reporter  (L) 

6 :45  Merril  Lee  (L) 

7 :00  Sign  Off 

359  WEDNESDAY 

AM  7 :00  Top  O’The  Morning  (L) 

8:00  Transradio  News  (L) 

8:15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  (IBS) 
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9:00  Morning  Devotions 

9 :15  Melodoscope 

9:30  Shoppers’  Guide  | 

10 :00  Views  of  the  News  I 

10 :15  Organ  and  Piano  Duets 

10 :30  Streamlined  English 

10:45  Cub  Reporters 

11 :00  Farm  Power  News 

11:15  Kitchen  Timetable 

11 :45  Clifford  Barnie  | 

PM  12:00  Let’s  Dance  j 

12 :15  Melodic  Moments 

12:30  Transradio  and  Waterbury  Democrat 
News 

12:45  Mirror  Reflections 

1:00  Park  Dept.  Band — Cosmo  Vendetti, 
conductor  (WPA) 

1:30  Concertairs  (In  progress) 

1:45  President  Roosevelt’s  Message  to  Con¬ 
gress  of  U.  S.  | 

2:45  Parent  Teacher  Radio  Council 

3:15  Majorie  Sounders 

3:30  Ave  Maria  No  vena  Service 

4:00  Today’s  Winners  j 

5 :00  Uncle  Harry  Reads  the  Funnies 

5 :15  Melody  Parade 

5:30  The  World  in  Review 

5:40  Melody  Parade  (Continued) 

5 :45  Intercity  Express 

6:00  Transradio  News 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  About 
Town 

6:25  Musical  Interlude 

6 :30  WPA  Musicale  ! 

6:45  Edith  Sacco,  songs 

7 :00  Sign  Off  j 

360  THURSDAY  j 

AM  7:00  Top  O’The  Morning  j 

8 :00  Transradio  News 

8:15  Early  Bird  Serenade 

8 :45  Fern  Scull,  organist 


(L) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(L) 

(L) 


(L) 

(L) 

(L) 

(IBS) 
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9 :00  Morning  Devotions — Rev.  Thomas  S. 

Cochard  (L) 

9:15  Melodoscope  (IBS) 

9:30  Shoppers’  Guide  (L) 

10:00  Views  of  the  News  (IBS) 

10.T5  Rhythm  Patterns  (L) 

10:30  Fern  Scull,  organist  (BBS) 

10:45  Cub  Reporters — Sketch  (L) 

11:00  Locust  and  Barrie  (IBS) 

11:15  Farm  Flashes  (L) 

11:30  WPA  Musicale  (ET)  (L) 

11:45  Tom  Turner  (IBS) 

PM  12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12:30  Transradio  and  Waterbury  Democrat 

News  (L) 

12:45  Mirror  Reflections  (IBS) 

1:00  Front  Page  Drama  (L) 

1:15  Lou  Harold  Orchestra  (IBS) 

1:45  Phyllis  Howe  (IBS) 

2:00  House  of  Peter  MacGregor  (L) 

2:15  Mary  Huntington  (IBS) 

2:30  Two  Seats  on  the  Aisle  (IBS) 

3:00  Eb  and  Zeb — Comedy  Sketch  (L) 

3:10  Safety  Drive — Accident  Report  (L) 

3:15  Edith  Cooke’s  Club  (IBS) 

3:45  Harriet  Brent  (IBS) 

4:00  Today’s  Winners  (IBS) 

5:00  Uncle  Harry  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (In  Progress)  (IBS) 

6:00  Transradio  News  (L) 

6  -.15  Ray  Fitzpatrick — Mat ta tuck  Man  About 

Towm  (L) 

6:25  Musical  Interlude  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  Claire  Carroll  (IBS) 

7:00  Sign  Off 
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AM  7:30 
8:00 
8:15 
8:45 
9:00 

9:15 
9:30 
10:00 
10:15 
10:30 
10 :45 
11 :00 
11 :15 
11 :45 
PM  12:00 
12:15 
12 :30 


12 :45 
1:00 
1 :15 
1:45 
2:00 
2:15 
2:30 
3:00 
3  :15 
3:45 
4:00 
5:00 
5  :15 
5  :30 

5  :40 
5:45 
6:00 

6  :15 

6:25 

6:30 


FRIDAY 

i 

Top  O’The  Morning 

Transradio  News 

Early  Bird  Serenade 

Fern  Scull,  organist 

Morning  Devotions — Rev.  Thomas  j  S. 

Cochard  | 

Melodoscope 

Shoppers’  Guide  | 

Views  of  the  News 

Grace  Rogers 

Music  and  Health 

Cub  Reporters — Sketch 

Elliott  Sisters 

Kitchen  Timetable  j 

Gene  Salem 
Let’s  Dance 
Melodic  Moments 

Transradio  and  Waterbury  Democrat 
News 

Mirror  Reflections 

Street  Forum 

Lou  Harold  Orchestra 

i 

The  Playgoer 

V.  F.  W.  Auxiliary  Program 

John  and  Mildred 

Melody  Matinee 

In  the  Crimelight 

Edith  Cooke’s  Club 

Larry  Winn 

Today’s  Winners 

Uncle  Harry  Reads  the  Funnies 

Melody  Parade 

The  World  in  Review 

Melody  Parade  (Continued) 

Intercity  Express  (In  Progress) 
Transradio  News 

Ray  Fitzpatrick — Mattatuck  Man  About 
Town 

Musical  Interlude 
Sports  Resume 
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(L) 

(L) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 
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9 :00  Morning  Devotions — Rev.  Thomas  S. 

Cochard  (L) 

9:15  Melodoscope  (IBS) 

9:30  Shoppers’  Guide  (L) 

10:00  Views  of  the  News  (IBS) 

10:15  Rhythm  Patterns  (L) 

10:30  Fern  Scull,  organist  (IBS) 

10:45  Cub  Reporters — Sketch  (L) 

11:00  Locust  and  Barrie  (IBS) 

11:15  Farm  Flashes  (L) 

11:30  WPA  Musicale  (ET)  (L) 

11:45  Tom  Turner  (IBS) 

PM  12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12:30  Transradio  and  Waterbury  Democrat 

News  (L) 

12:45  Mirror  Reflections  (IBS) 

1:00  Front  Page  Drama  (L) 

1:15  Lou  Harold  Orchestra  (IBS) 

1:45  Phyllis  Howe  (IBS) 

2:00  House  of  Peter  MacGregor  (L) 

2:15  Mary  Huntington  (IBS) 

2:30  Two  Seats  on  the  Aisle  (IBS) 

3:00  Eb  and  Zeb — Comedy  Sketch  (L) 

3:10  Safety  Drive — Accident  Report  (L) 

3:15  Edith  Cooke’s  Club  (IBS) 

3:45  Harriet  Brent  (IBS) 

4:00  Today’s  Winners  (IBS) 

5:00  Uncle  Harry  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (In  Progress)  (IBS) 

6:00  Transradio  News  (L) 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  About 

Town  (L) 

6:25  Musical  Interlude  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  Claire  Carroll  (IBS) 

7 :00  Sign  Off 
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FRIDAY  | 

i 

AM  7:30 

i 

Top  O’The  Morning 

8:00 

Transradio  News 

8:15 

Early  Bird  Serenade 

8  :45 

Fern  Scull,  organist 

9:00 

Morning  Devotions — Rev.  Thomas  S. 
Cochard 

9:15 

Melodoscope 

9:30 

Shoppers’  Guide 

10:00 

Views  of  the  News 

10:15 

Grace  Rogers 

10:30 

Music  and  Health 

10 :45 

Cub  Reporters — Sketch 

11:00 

Elliott  Sisters 

11 :15 

Kitchen  Timetable 

11 :45 

Gene  Salem 

PM  12 :00 

Let’s  Dance 

12 :15 

i 

Melodic  Moments 

12 :30 

Transradio  and  Waterbury  Democrat 
News 

12 :45 

Mirror  Reflections 

1:00 

Street  Forum 

1:15 

Lou  Harold  Orchestra 

1 :45 

The  Playgoer 

2:00 

V.  F.  W.  Auxiliary  Program 

2:15 

John  and  Mildred 

2:30 

Melody  Matinee 

3:00 

In  the  Crimelight 

3:15 

Edith  Cooke’s  Club  j 

3:45 

Larry  Winn 

4:00 

Today’s  Winners 

5 :00 

Uncle  Harry  Reads  the  Funnies 

5:15 

Melody  Parade 

5  :30 

The  World  in  Review 

5  :40 

Melody  Parade  (Continued) 

5  :45 

Intercity  Express  (In  Progress) 

6:00 

Transradio  News 

6  :15 

Ray  Fitzpatrick — Mattatuck  Man  Abbut 
Town 

6:25 

Musical  Interlude 

6:30 

Sports  Resume 

i 
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(L) 

(L) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(L) 

(IBS) 

(IBS) 

(IBS) 

(L) 

(L) 

(L) 

(L) 

(IBS) 

(L) 

(L) 

(L) 

(IBS) 
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6:45  Stumbling  Block  (L) 

7 :00  Sign  Off 

362  SATURDAY 

AM  7:00  Top  O’Tlie  Morning  (L) 

8:00  Transradio  News  (L) 

8:15  Early  Bird  Serenade  (L) 

8:45  The  Serenader,  organ  (L) 

9:00  Morning  Devotions — Rev.  Thomas  S. 

Cochard  (L) 

9:15  Shoppers’  Guide  (L) 

9:45  WPA  Program  (ET)  (L) 

10:00  Home  Pride  Kiddie  Revue  (L) 

10:30  Transradio  News  (L) 

10:45  Cub  Reporters — Sketch  (L) 

11:00  Saturday  Morning  Frolic  (L) 

11:30  RoundUp — Dude  Martin’s  Rangers  (L) 

11 :45  Hawaiian  Echoes  (L) 

12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12:30  Transradio  and  Waterbury  Democrat 

News  (L) 

12 :45  Melodic  Moments  (L) 

1 :00  D.  A.  V.  Forum  (L) 

1:15  Madeline  Filardi  (IBS) 

1:30  Gang  Plank  Program  (IBS) 

1:45  Matty  Levine  (IBS) 

2:00  House  of  Peter  MacGregor  (L) 

2:15  Wandering  Buckaroos  (L) 

2:30  Clarence  Fuhram  (IBS) 

3:00  In  the  Crimelight  (L) 

3:15  Alan  Strong  (IBS) 

3:30  High  School  Amateur  Hour  (IBS) 

4:00  Today’s  Winners  (IBS) 

5:00  Ann  DelGrosso,  songs  (L) 

5:15  Barnacle  Bill  (IBS) 

5:30  Melody  Parade  (Continued)  (L) 

5:45  Mel-O-Dee  Canary  Concert  (IBS) 

6:00  Transradio  News  (L) 

6:15  Larenz  Colburn,  concert  pianist  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  High  School  Reporter  (IBS) 

7 :00  Sign  Off 
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I 

364  Docket  No.  4292  App.  Exhibit  4  Hearing  before 
Federal  Communications  Commission  1/29/37 

I 

Distribution  of  Broadcast  Time  of  WATR  Undter  Present 

Operating  Schedule. 

WATR  operates  a  total  of  79  hours  per  week. 

Of  those  79  hours,  31%  or  approximately  40%  afe  network 
programs. 

Of  those  79  hours,  47%  or  approximately  60%  are  local  pro¬ 
grams. 

Of  those  47%  hours  of  local  programs, 

21*4  hours,  or  approximately  46%  are  live  talepnt. 

17  hours,  or  approximately  35%  are  recordings!  (including 
pop  &  Classical) 

7 :l/2  hours,  or  approximately  16%  are  electrically  tran¬ 
scribed  programs. 

iy2  hours,  or  approximately  3%  may  be  classed  as  mis¬ 
cellaneous. 

I 

Of  79  broadcasting  hours  per  week,  17*4  hours,  or  approxi¬ 
mately  22%%  are  devoted  to  service  programs.  (These  in¬ 
clude  religious,  civic,  eductional,  news,  etc.) 

365  Docket  No.  4292  App.  Exhibit  5  Hearing  before 

Federal  Communications  Commission  1/29/37 

National  Accounts  Using  W-A-T-R  During  1936 

Webster  Cigar  Company 
Remington-Rand  Company 
Colgate-Palmolive  Soap 
General  Mills 
Socony-V acuum  Company 
Dawson  Brewery  Inc. 

Croft  Ale  | 

Kellogg  Company 
Gillette  Safety  Razor  Company 
Snider  Packing  Company 
Wehle  Brewery 
Red  Heart  Dog  Food 
Quincy  Cigar 

Norwalk  Tire  and  Rubber  Company 

Father  Coughlin  j 

Viva  Candy 


210 


PITTSBURGH  RADIO  SUPPLY  HOUSE  VS. 


Penn.  Tobacco  Company 

La  Blanche  Face  Powder 

Omega  Oil 

Proctor  and  Gamble 

Smith  Brothers 

Acme  White  Lead 

Worcester  Corset  Company 

Sherrin 

Koppers  Coke 

Sedgewick  Machine  Works  * 

Prudence  Foods 
Tidewater  Oil  Company 

366  Docket  No.  4292  App.  Exhibit  6  Hearing  before 
Federal  Communications  Commission  1/29/37 

Organizations  Who  Have  Used  This  Station  Gratis 

St.  John’s  Episcopal  Church 
First  Baptist  Church 

Waterbury  Ministers’  Association  (including  over  50 
churches) 

Boy  Scouts  of  America 
Disabled  American  Veterans 

Women’s  Auxiliary  to  the  Veterans  of  Foreign  Wars 
High  and  grammar  schools  of  Waterbury. 

High  Schools  of  Farmington,  Terryville,  Thomaston,  Litch¬ 
field 

State  Department  of  Motor  Vehicles 
City  Government  Activities  (including  Police  Dept.,  Board 
of  Health,  (Board  of  Education,  Park  Dept.,  Fire  Dept., 
etc.) 

Waterbury  Anti-Tuberculosis  League 
American  Red  Cross  (In  the  Red  Cross  drive  for  funds  to 
relieve  suffering  during  recent  New  England  Hoods,  a 
special  four  hour  program,  offered  gratis  by  WATR 
and  its  artists,  netted  $600.00  in  pledges,  plus  a  great 
amount  of  clothing  for  the  cause) 

Waterbury  Collegiate  Centers  (WPA  Educational  Project) 
Parent-Teacher  Associations 
Y.  M.  C.  A. 

Silas  Bronson  Library 
Resettlement  Administration 


i 
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367  Waterbury  Produce  Market 
Salvation  Army 

Ancient  Order  of  Hibernians 

368  Docket  No.  4292  App.  Exhibit  7  Hearing  before 

Federal  Communications  Commission  1/29/37 

Outstanding  Broadcasts  of  1936 

1.  Democratic  National  Convention 

2.  Republican  National  Convention 

3.  National  and  State  Election  Returns  (°) 

4.  President  Roosevelt’s  Visit  to  Waterbury 

5.  On-the-scene  broadcast  of  rescue  work  during  New  En¬ 
gland  Floods 

6.  Major  League  Baseball  G-ames  from  Boston 

7.  City  Amateur  Baseball  Games 

8.  Broadcast  of  Results  in  National  Amateur  League  Base¬ 
ball  Games — direct  from  Cleveland,  Ohio. 

9.  Luncheon  Meetings  of  the  Connecticut  League! of  Women 
Voters — Honorable  John  G.  Winant  and  Frederick  C. 
Walcott,  speakers. 

10.  Republican  Rally  from  Hamilton  Park  (°)  : 

Honorable  Frank  Knox,  speaker 

11.  Football  Games  from  Yale  Bowl,  Brown  and  New  Hamp¬ 
shire 

12.  St.  Patrick’s  Day  Parade  ! 

13.  Special  Program  for  the  Red  Cross  to  solicit  funds, 
clothing  and  food  for  flood  relief  (°) 

14.  Broadcasts  by  the  President  of  the  United  Sthtes  at  va¬ 
rious  times  throughout  the  year  (Boulder  Dain,  Dedica¬ 
tion  ceremonies,  etc.) 

15.  Broadcasts  of  Abdication  of  King  Edward  VIII,  direct 
from  England,  through  the  BBC  facilities  j 

16.  King  Edward  VIII ’s  farewell  message  to  his  ^people. 

17.  DX  Broadcasts  during  early  morning  hours  (j°) 

18.  Interviews  and  broadcasts  by  Loretta  Lee,  CBS  singing- 
star,  during  a  local  appearance. 

(°)  In  each  of  these  cases,  special  permission  for  pight-time 
operation  had  to  be  obtained  from  the  FCC. 
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Penn.  Tobacco  Company 
La  Blanche  Face  Powder 
Omega  Oil 
Proctor  and  Gamble 
Smith  Brothers 
Acme  White  Lead 
Worcester  Corset  Company 
Sherrin 
Koppers  Coke 
Sedgewick  Machine  Works 
Prudence  Foods 
Tidewater  Oil  Company 
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Organizations  Who  Have  Used  This  Station  Gratis 

St.  John’s  Episcopal  Church 
First  Baptist  Church 

Waterbury  Ministers’  Association  (including  over  50 
churches) 

Boy  Scouts  of  America 
Disabled  American  Veterans 

Women’s  Auxiliary  to  the  Veterans  of  Foreign  Wars 
High  and  grammar  schools  of  Waterbury. 

High  Schools  of  Farmington,  Terryville,  Thomaston,  Litch¬ 
field 

State  Department  of  Motor  Vehicles 
City  Government  Activities  (including  Police  Dept.,  Board 
of  Health,  (Board  of  Education,  Park  Dept.,  Fire  Dept., 
etc.) 

Waterbury  Anti-Tuberculosis  League 
American  Red  Cross  (In  the  Red  Cross  drive  for  funds  to 
relieve  suffering  during  recent  New  England  floods,  a 
special  four  hour  program,  offered  gratis  by  WATR 
and  its  artists,  netted  $600.00  in  pledges,  plus  a  great 
amount  of  clothing  for  the  cause) 

Waterbury  Collegiate  Centers  (WPA  Educational  Project) 
Parent-Teacher  Associations 
Y.  M.  C.  A. 

Silas  Bronson  Library 
Resettlement  Administration 
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367  Waterbury  Produce  Market 
Salvation  Army 

Ancient  Order  of  Hibernians 
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Federal  Communications  Commission  1/29/37 

j 

Outstanding  Broadcasts  of  1936 

1.  Democratic  National  Convention 

2.  Republican  National  Convention 

3.  National  and  State  Election  Returns  (°) 

4.  President  Roosevelt’s  Visit  to  Waterburv 

m/ 

5.  On-the-scene  broadcast  of  rescue  work  during  New  En¬ 
gland  Floods 

6.  Major  League  Baseball  Games  from  Boston  j 

7.  Citv  Amateur  Baseball  Games 

v  .  i 

8.  Broadcast  of  Results  in  National  Amateur  League  Base¬ 
ball  Games — direct  from  Cleveland,  Ohio. 

9.  Luncheon  Meetings  of  the  Connecticut  League  iof  Women 
Voters — Honorable  John  G.  Winant  and  Frederick  C. 
Walcott,  speakers. 

10.  Republican  Rally  from  Hamilton  Park  (°) 

Honorable  Frank  Knox,  speaker 

11.  Football  Games  from  Yale  Bowl,  Brown  and  New  Hamp¬ 
shire 

12.  St.  Patrick’s  Day  Parade 

13.  Special  Program  for  the  Red  Cross  to  solicit  funds, 
clothing  and  food  for  flood  relief  (°) 

14.  Broadcasts  by  the  President  of  the  United  States  at  va¬ 
rious  times  throughout  the  year  (Boulder  Dafn,  Ded: ca¬ 
tion  ceremonies,  etc.) 

15.  Broadcasts  of  Abdication  of  King  Edward  VIII,  direct 
from  England,  through  the  BBC  facilities  j 

16.  King  Edward  VIII ’s  farewell  message  to  his  people. 

17.  DX  Broadcasts  during  early  morning  hours  (^) 

18.  Interviews  and  broadcasts  by  Loretta  Lee,  CBS  singing 
star,  during  a  local  appearance. 

(°)  In  each  of  these  cases,  special  permission  for  flight-time 
operation  had  to  be  obtained  from  the  FCC.  ! 


j 

i 
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369  Docket  No.  4292  App.  Exhibit  8  Hearing  before 

Federal  Communications  Commission  1/29/37 

Talent  Appearing  on  the  Air  at  the  Present  Time 

Way  of  the  Cross  Program — Quartet  and  Pianist 

Victor  Zembruski — Polish  Program 

Carl’s  Old  Timers 

Ann  Del  Grosso — Soloist 

Dorothy  Jones — Pianist 

Lawrence  Larrivee — Soloist 

Vic  and  Duke — Two  guitars 

Edith  Sacco — Blues  singer 

Rhvthmette ’s — Trio 
«/ 

Freddie  Hall  and  his  Amateurs 
Singing  Bill 

Barbara  (Doris  Tenant) — Pianist 

WATR  Players — Jane  Russell,  Lois  Fenton,  Marie  DiMat- 

teis,  Imelda  O’Brien,  Jimmie  Parker, 
Jack  Lacey,  Lucille  DiModugno,  John 
DuBon,  James  Walsh.  Phil  Cahill,  di¬ 
rector. 

Park  Department  Band — Cosmo  Vendetti,  director 
Uncle  Harry — Reads  the  Funnies 
Ray  Fitzpatrick — Man  About  Town 
Mary  C.  Burke — Silas  Bronson  Library 
WATR  Sports  Reporter 

Kiddie  Revue — A  weekly  half  hour  program  featuring 

250  students  trained  by  Wellington  Mc¬ 
Lean. 

370  Wandering  Buckaroos 

1  Phil  Adams — Novelty  programs 
Tempo  Twins — Vocal  duet 
June  Freeman — Soloist 
Leroy  Newell — Xylophonist 
Swede  Stolt — Cowboy  singer 
Attv.  Chase  Kimball — Commentator 

V 

Romeo  Delfino — Pianist 

Blanche  Divigard  and  Till  Grosso — Soloists 

Jack  Davis — Hollywood  Reporter 

Dr.  M.  J.  Colnev 

Stuart  Wayne — News  Commentator 

Mrs.  Elmer  Wilson — Parent-Teacher  Radio  Chairman 
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J.  P.  Barry — D.  A.  V.  Radio  Chairman 
Mrs.  Jennie  Meyer — V.  F.  W.  Radio  Chairman  j 
Laurenz  Colburn — Concert  pianist 

371  Docket  No.  4292  App  Exhibit  9  Hearing  before 
Federal  Communications  Commission  1/29^37  Ward 
&  Paul,  Official  Reporters 

Available  Talent  Not  on  the  Air  at  the  Present  Tiftie.  Some 
of  These  Individuals  and  Groups  Were  Scheduled  Dur¬ 
ing  the  Summer  Months.  Others  Have  Never  Been 
Heard  Owing  to  Lack  of  Evening  Time. 

The  Mastersingers — Male  chorus 

Theriault  Musical  Brothers — Instrumental  group 

Arline  Bauder — Vocalist 

Pat  and  Fred  B redice — Guitar  duet 

Ruth  Bush — Vocalist 

Berkshire  Revelers — Hillbillv  Band 

*  i 

Timmie  Crowe’s  Orchestra 

Nationallv  known  Dance  Orchestras  from  Hamilton  Park 
(such  as  Shep  Fields,  Tommy  Dorsey,  Don  Mario,  Benny 
Goodman,  etc.) 

June  Freeman — Vocalist 
Henry  and  Frank  Dargan — Vocalists 
Marcel  Doucette, — Tenor 
Sizzlers  Trio — Instrumental 
Ann  Erichette — Popular  vocalist 
Stanley  Freedman — Classical  pianist 
Michael  Ferrone — Concert  pianist 
Clarence  Fisher’s  Marimba  Band 
Morton,  Hubbell  and  Morton — Vocal  trio 
Choir  of  St.  John’s  Church 
Claire  Hunt — Vocalist 
Louis  Jannettv — Banjoist 

i 

372  Available  Talent  Not  on  the  Air  at  the  Present  Time. 
Some  of  These  Individuals  and  Groups  W0re  Sched¬ 
uled  During  the  Summer  Months.  Others  Have  Never 
Been  Heard  Owing  to  Lack  of  Evening  Tim0. 

i 

Kalima  Islanders — Hawaiian  orchestra 
Ray  Laviana — Vocalist 
Lawrence  Larrivee — Vocalist 
Lehman’s  Ambassador’s 
Domenic  Mecca — Accordianist 
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Edith  Minkwitz — Soprano 
William  O’Brien — Vocalist 
Calvary  Ensemble — Religious  group 
Frank  Romano’s  Royal  Ambassadors 
James  Skinner — Vocalist 
William  St.  John — Baritone 
Vic  and  Duke — Guitar  duet 
Paulette  Wolozin — Soprano 

373  Docket  No.  4292  App  Exhibit  10  Hearing  before 
Federal  Communications  Commission  1/29/37  Ward 

&  Paul  Official  Reporters. 

New  Local  Programs  to  be  Broadcast  During  Additional 

Hours 

Evening  Services  from  First  Baptist  and  St.  John’s 
Churches 

Nationally  known  dance  orchestras  from  Hamilton  Park 

Daily  Market  Highlights 

The  Word  Man 

Home  Sweet  Home — Sketch 

D.  A.  V.  Forum  (additional  broadcasts) 

Mastersingers  Male  Chorus 
St.  John’s  Church  Choir 
Dorothy  Jones,  the  Ivory  Princess 
The  Gypsy  Violinist — Carl  Sandburg 
The  Night  Hawk  Review  with  Edith  Sacco,  Lawrence 
Larrivee  and  The  Night  Hawk  Orchestra 
Kaloa  Islanders 
Mrs.  Romaine’s  Child  Players 
Your  Park  Department — Talk 

Miles  I ’A  Martin,  Fellow  of  the  American  Guild  of  organist 
Lawrence  Larrivee,  soloist 

Books  for  the  Business  Man — Silas  Bronson  Library 
Mark  of  the  Vampire — Serial  Sketch  by  the  WATR  Players 

374  New  Local  Programs  to  be  Broadcast  During 

Additional  Hours 

Inter-Collegiate  High  School  Debates — Presented  by  six 
High  School  debating  societies 
Thirteen  additional  news  broadcasts  per  week 
Stumbling  Block — How  Much  Do  You  Know?  (additional 
broadcasts) 
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Remote  broadcasts  of  civic,  religious  and  social  events 
which  this  station  has  been  unable  to  broadcast  be- 

i 

cause  of  limited  time.  i 
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&  Paul,  Official  Reporters 

i 

Advertisers  Who  Have  Used  WATR  During  the  Summer¬ 
time  Evening  Hours  and  Are  Not  on  the  Air  at  Present. 

General  Oil  Corporation 

Tide  Water  Oil  Company  (National)  j 

Mattatuck  Liquor  Sales  Corp. 

John  Irving  Shoe  (National) 

Shallett-Lux 

Diamond  Ginger  Ale  Company 

Jane  Kelly’s  Gift  Shop 

Jeannette’s  Beauty  Salon 

Lake  Quassapaug  Amusement  Park 

Relvea  Motors 
* 

Sandy  Beach 
Worden’s  Dairy 
Fernwood  Farms  Dairy 
Bruneau’s  Tavern 
Vito,  the  Tailor 

Creel  Brothers — Used  Car  Dealers 

Tony  Nardelli — Fruit  Store  j 

Tower  Oil  Company 

Butler’s  Clothing  Store 

Hamilton  Park 

DiOrio’s  Restaurant 

37 6  Docket  No.  4292  App  Exhibit  12  Hearing  before 
Federal  Communications  Commission  1/27/29  Ward 

&  Paul,  Official  Reporters 


Present  Operating  Schedule  and  Proposed  Full  Time 

Schedule  of  W-A-T-R 


Key: 

(L) — Local  Program 

(IBS) — Intercity  Broadcasting  System 

*  i 

377  SUNDAY 

AM  9:00  Way  of  the  Cross — Rev.  John  L.  Brown 
9:30  Victor  Zembruski’s  Polish  Program 


(L) 

TL) 
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10:00  Drama  of  Life  (L) 

10:15  Transradio  News  (L) 

10:30  Services  from  St.  John’s  Episcopal 

Church  (Remote)  (L) 

12:00  The  Homey  Philosopher  (L) 

12:15  Bouquet  of  Melodies  (L) 

12:30  Modern  Barn  Dance  (L) 

1 :00  Italian  Melodies  (L) 

1:15  Transradio  News  (L) 

1:30  Top  Notch  Movie  Test  (L) 

2:00  Atty.  Chase  Kimball — World  Affairs  in 

Brief  (L) 

2:15  Radio  Rliythmeeting — featuring  Ann 

DelGrosso,  Lawrence  Larrivee,  Vic  and 
Duke,  and  the  Rhythmettes.  (L) 

3:00  Reymond’s  Varieties  (Remote — Poli 

Theatre)  (L) 

3:30  Songwriters ’  Contest  (IBS) 

4:00  SingingBill  (L) 

4:15  Dr.  M.  J.  Colnev — The  Road  to  Health  (L) 

4:30  Songs  by  Edith  Sacco  (L) 

4:45  Piano  Portraits  by  Barbara  (L) 

5:00  Mrs.  Bessie  Crane — Anti-Tuberculosis 

League  (L) 

5:15  WATR  Concert  Hour  (L) 

5:30  WATR  Playhouse — “Married  to  Order”  (L) 

6:00  The  Bandmaster  (L) 

6:15  Transradio  News  (L) 

6:30  Ave  Maria  Hour  (IBS) 

378  SUNDAY 

PM  7:00  Bible  Pictures  (IBS) 

7 :15  Sports  Resume  (IBS) 

7:30  Joan  Grey,  songs  (IBS) 

7:45  Stumbling  Block — “How  Much  Do  You 

Know?”  (L) 

8:00  Serenade  at  Eight  (IBS) 

8:15  Arthur  J.  Reilly  (IBS) 

8:30  Three  Little  Funsters  (IBS) 

'  8:45  Movie  Stardust  (IBS) 

9:00  Five  Star  Final  (IBS) 


I 
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9:30 

j 

Tommy  Dorsey  Orchestra  from  HaUail- 

ton  Park 

(L) 

10:00 

People’s  Panel 

l 

i 

(IBS) 

10 :45 

Trans  radio  News 

| 

i 

•  i 

(L) 

11 :00 

Lou  Harold  Orchestra 

1 

| 

(IBS) 

11 :30 

Grenet  Orchestra 

(IBS) 

12 :00 

Stuff  Smith  Orchestra 

1 

(IBS) 

12 :30 

Dance  Music 

(IBS) 

1:00 

Sign  Off 

379 

MONDAY 

AM  7:00 

Top  O’The  Morning 

i 

(L) 

8:00 

Transradio  News 

i 

1 

(L) 

8:15 

Early  Bird  Serenade 

i 

(L) 

8:45 

Fern  Scull,  organist 

i 

(IBS) 

9:00 

Morning  Devotions — Rev.  David  P.  Gaines  (L) 

9:15 

Melodoscope 

! 

(IBS) 

9:30 

Shoppers  ’  Guide 

(L) 

10 :00 

Views  of  the  News 

i 

i 

(IBS) 

10  :15 

Gypsy  Strings 

(IBS) 

10:30 

Jack  Barry,  songs 

i 

(IBS) 

10 :45 

Cub  Reporters — Sketch 

(L) 

11:00 

Nancy  Dennis,  songs 

1 

(IBS) 

11:15 

Kitchen  Timetable 

! 

1 

(L) 

11 :45 

George  Sharp,  baritone 

(IBS) 

12  :00 

Let ’s  Dance 

i 

XL) 

12:15 

Melodic  Moments 

j 

(L) 

12:30 

Transradio  and  Waterbury  Democrat 

News 

I 

j 

(L) 

12:45 

Mirror  Reflections 

j 

(IBS) 

1:00 

Park  Dept.  Band — Cosmo 

Vendetti, 

conductor  (WPA) 

i 

i 

i 

i 

(L) 

1:30 

Steven  Kennedy 

| 

j 

(IBS) 

1:45 

Dr.  J.  S.  List 

i 

i 

(IBS) 

2:00 

House  of  Peter  MacGregor— 

-Sketch 

| 

(L) 

2:15 

Libbv  Hall,  contralto 

i 

(IBS) 

2:30 

Melodv  Matinee 
•/ 

j 

(IBS) 

3:00 

Eb  and  Zeb — Comedy  Sketch 

(L) 

3:10 

Safety  Drive — Accident  Report 

j 

(L) 

3:15 

Metropolitan  Ensemble 

i 

j 

(IBS) 

3 :45 

Harrington  Sisters 

i 

1 

(IBS) 

4:00 

Today’s  Winners 

1 

i 

(IBS) 

I 
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5:00  Uncle  Harry  Reads  the  Funnies  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (IBS) 

6:00  Transradio  News  (L) 

6:15  Ray  Fitzpatrick — Mattatuck  Man  About 

Town  (L) 

6:25  Musical  Interlude  (L) 

6:30  Sports  Resume  (IBS) 

6:45  Bobby  Worth  (IBS) 

380  MONDAY 

PM  7:00  High  School  Reporter  (IBS) 

7:15  Daily  Market  Highlights  (L) 

7 :20  The  Word  Man — Correct  Pronunciations  (L) 

7 :30  Home  Sweet  Home — Sketch  (L) 

7 :45  D.  A.  V.  Forum  (L) 

8:00  Christian  Science  Lecture  (IBS) 

9:00  True  Detectives  (IBS) 

9:15  Transradio  News  (L) 

9:30  Five  Star  Final  (IBS) 

9:45  Hollywood  Keyholer  (L) 

10:00  Fox  Amateur  Hour  (IBS) 

10:45  Transradio  News  (L) 

11 :00  Henry  King  Orchestra  (L) 

11:15  McHale  Orchestra  (IBS) 

11:30  Yesterday’s  Hits — Pendarvis  Orchestra  (L) 

11:45  Lou  Harold  Orchestra  (IBS) 

12:00  Serenade  at  Midnight — Herbert  Allen, 

organist  (L) 

12 :15  WMEX  Orchestra  (IBS) 

12:45  Woodyard  Orchestra  (L) 

381  TUESDAY 

AM  7:00  Top  O ’The  Morning  (L) 

8:00  Transradio  News  (L) 

8 :15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  (IBS) 

9:00  Morning  Devotions — Rev.  David  P. 

Gaines  (L) 

9:15  Melodoscope  (IBS) 
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9:30  Shoppers  ’  Guide  j  (L) 

10:00  Views  of  the  News  j  (IBS) 

10:15  Rhythm  Patterns  (L) 

10:30  Malcolm  Eaton,  tenor  j  (IBS) 

10:45  Cub  Reporters — Sketch  j  (L) 

11 :00  Freddie  Heller,  baritone  j  (IBS) 

11 :15  Farm  Flashes  !  (L) 

11:30  WPAMusicale  (ET)  j  (L) 

11 :45  Hawaiian  Echoes  I  (L) 

12:00  Let’s  Dance  |  (L) 

12 :15  Melodic  Moments  (L) 

12 :30  Transradio  and  Waterbury  Democrat  News  (L) 

12:45  Mirror  Reflections  |  (IBS) 

1:00  In  the  Music  Room  (IBS) 

1:30  Bobby  Worth,  songs  (IBS) 

1 :45  The  Playgoer  j  (IBS) 

2 :00  The  House  of  Peter  MacGregor  (L) 

2:15  Rita  Whiteman,  songs  j  (IBS) 

2:30  Fran  and  Frances  (IBS) 

2:45  Ward  Eggleston  j  (IBS) 

3:00  Eb  and  Zeb — Comedy  Sketch  j  (L) 

3 :10  Safety  Drive — Accident  Report  (L) 

3:15  Concertairs  j  (IBS) 

3:45  Your  Library — Mary  C.  Burke,  Silas 

Bronson  Library  (L) 

4:00  Today’s  Winners  j  (IBS) 

5:00  Uncle  Harry  Reads  the  Funnies  !  (L) 

5:15  Melody  Parade  (L) 

5 :30  The  World  in  Review  j  (L) 

5:40  Melody  Parade  (Continued)  j  "(B) 

5:45  Intercity  Express  j  (IBS) 

6:00  Transradio  News  j  "(B) 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  Abdut 

Town  (L) 

6 :25  Musical  Interlude  j  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  Merrill  Lee  |  (IBS) 

382  TUESDAY  j 

PM  7 :00  High  School  Reporter  (IBS) 

7:15  Daily  Market  Highlights  j  (L) 

7 :20  The  Word  Man — Correct  Prounciatibns  (L) 
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5:00  Uncle  Harry  Reads  the  Funnies  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (IBS) 

6:00  Transradio  News  (L) 

6:15  Ray  Fitzpatrick — Mattatuck  Man  About 

Town  (L) 

6:25  Musical  Interlude  (L) 

6 :30  Sports  Resume  (IBS) 

6:45  Bobby  Worth  (IBS) 

380  MONDAY 

PM  7:00  High  School  Reporter  (IBS) 

7:15  Daily  Market  Highlights  (L) 

7:20  The  Word  Man — Correct  Pronunciations  (L) 

7 :30  Home  Sweet  Home — Sketch  (L) 

7 :45  D.  A.  V.  Forum  (L) 

8:00  Christian  Science  Lecture  (IBS) 

9:00  True  Detectives  (IBS) 

9:15  Transradio  News  (L) 

9:30  Five  Star  Final  (IBS) 

9:45  Hollywood  Keyholer  (L) 

10:00  Fox  Amateur  Hour  (IBS) 

10:45  Transradio  News  (L) 

11 :00  Henry  King  Orchestra  (L) 

11:15  McHale  Orchestra  (IBS) 

11:30  Yesterday’s  Hits — Pendarvis  Orchestra  (L) 
11:45  Lou  Harold  Orchestra  (IBS) 

12:00  Serenade  at  Midnight — Herbert  Allen, 

organist  (L) 

12:15  WMEX  Orchestra  (IBS) 

12:45  Woodyard  Orchestra  (L) 

381  TUESDAY 

AM  7:00  Top  O ’The  Morning  (L) 

8:00  Transradio  News  (L) 

8:15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  (IBS) 

9 :00  Morning  Devotions — Rev.  David  P. 

Gaines  (L) 

9:15  Melodoscope  (IBS) 
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9:30 
10:00 
10:15 
10 :30 
10 :45 
11 :00 
11:15 
11:30 
11:45 
12:00 
12:15 
12:30 
12:45 
1:00 
1:30 
1:45 
2:00 
2:15 
2:30 
2:45 
3:00 
3:10 
3 :15 
3:45 

4:00 
5:00 
5  :15 
5  :30 
5:40 
5:45 
6:00 
6:15 

6 :25 
6:30 
6:45 


PM  7:00 
7  :15 
7:20 


Shoppers ’  Guide  j  (L) 

Views  of  the  News  j  (IBS) 

Rhythm  Patterns  (L) 

Malcolm  Eaton,  tenor  (IBS) 

Cub  Reporters — Sketch  (L) 

Freddie  Heller,  baritone  j  (IBS) 

Farm  Flashes  (L) 

WPAMusicale  (ET)  |  (L) 

Hawaiian  Echoes  (L) 

Let’s  Dance  (L) 

Melodic  Moments  j  (L) 

Transradio  and  Waterbury  Democrat  News  (L) 
Mirror  Reflections  (IBS) 

In  the  Music  Room  j  (IBS) 

Bobby  Worth,  songs  (IBS) 

The  Playgoer  |  (IBS) 

The  House  of  Peter  MacGregor  |  (L) 

Rita  Whiteman,  songs  j  (IBS) 

Fran  and  Frances  (IBS) 

Ward  Eggleston  (IBS) 

Eb  and  Zeb — Comedy  Sketch  (L) 

Safety  Drive — Accident  Report  |  (L) 

Concertairs  (IBS) 

Your  Library — Mary  C.  Burke,  Sijas 
Bronson  Library  (L) 

Today’s  Winners  (IBS) 

Uncle  Harry  Reads  the  Funnies  |  (L) 

Melody  Parade  (L) 

The  World  in  Review  (L) 

Melody  Parade  (Continued)  j  XB) 

Intercity  Express  I  (IBS) 

Transradio  News  TL) 

Ray  Fitzpatrick — Mattatuck  Man  About 
Town  |  (L) 

Musical  Interlude  I  (L) 

WATR  Sports  Reporter  (L) 

Merrill  Lee  (IBS) 

TUESDAY  | 

High  School  Reporter  (IBS) 

Daily  Market  Highlights  |  (L) 

The  Word  Man — Correct  Prounciations  (L) 


220 


PITTSBURGH  RADIO  SUPPLY  HOUSE  VS. 


7 :30  The  Mas  ter  singers — Male  Chorus  (L) 

8:00  Five  Star  Final  (L) 

8:15  St.  John’s  Church  Choir  (Remote)  (L) 

8:45  True  Detectives  (IBS) 

9:00  Dorothy  Jones — The  Ivory  Princess  (L) 

9:15  Transradio  News  (L) 

9:30  Three  Little  Funsters  (IBS) 

9 :45  The  Gypsy  Violinist — Carl  Sandburg  (L) 

10:00  Ron  Perry  Orchestra  (IBS) 

10:30  Club  Cabana  (L) 

10:45  Transradio  News  (L) 

11:00  The  Night  Hawk  Review — featuring 

Edith  Sacco,  Lawrence  Larrivee  and 
the  Night  Hawks  Orchestra  (L) 

11:45  Road  to  Fame  (IBS) 

12:30  Chick  Webb’s  Orchestra 

1 :00  Sign  Off 

383  WEDNESDAY 

AM  7:00  Top  O’The  Morning  (L) 

8:00  Transradio  News  (L) 

8:15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  (IBS) 

9:00  Morning  Devotions  (L) 

9:15  Melodoscope  (IBS) 

9:30  Shoppers’ Guide  (L) 

10:00  Views  of  the  News  (L) 

10:15  Organ  and  Piano  Duets  (IBS) 

10:30  Streamlined  English  (IBS) 

10 :45  Cub  Reporters — Sketch  (L) 

11 :00  Farm  Power  News  (L) 

11:15  Kitchen  Timetable  (L) 

11 :45  Clifford  Barnie  (IBS) 

12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12 :30  Transradio  and  Waterbury  Democrat 

News  (L) 

12:45  Mirror  Reflections  (IBS) 

1 :00  Park  Dept.  Band — Cosmo  Vendetti,  con¬ 
ductor  (WPA)  (L) 

1:30  Concertairs  (In  Progress)  (IBS) 

1:45  President  Roosevelt’s  Message  to  Con¬ 
gress  of  TJ.  S.  (IBS) 
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2:45 

3:15 

3:30 

4:00 

5:00 

5:15 

5:30 

5:40 

5:45 

6:00 

6:15 

6:25 

6:30 

6:45 


PM  7:00 
7:15 
7:20 

7:30 
7:45 
8:00 
8:15 
8:45 
9:00 
9:15 
9:30 
9:45 
10:00 
10:30 
10:45 
11 :00 
12:00 
12 :30 
1:00 
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AM 


7:00 

8:00 

8:15 

8:45 


Parent  Teacher  Radio  Council  j  (L) 

Majorie  Sounders  (IBS) 

Ave  Maria  Novena  Service  (IBS) 

Today ’s  Winners  (IBS) 

"Uncle  Harry  Reads  the  Funnies  j  (L) 

Melody  Parade  (L) 

The  World  in  Review  j  (L) 

Melody  Parade  (Continued)  j  (L) 

Intercity  Express  (BBS) 

Transradio  News  (L) 

Rav  Fitzpatrick — Mattatuck  Man  About 
Town  (L) 

Musical  Interlude  !  (L) 

WPA  Musicale  j  (L) 

Edith  Sacco,  songs  (L) 

WEDNESDAY 


High  School  Reporter  (IBS) 

Daily  Market  Highlights  j  (L) 

The  Word  Man — Correct  Prononuncih- 
tions  (L) 

Home  Sweet  Home — Sketch  I  (L) 

Kaloa  Islanders  j  (L) 

Five  Star  Final  (IBS) 

Mrs.  Romaine’s  Child  Players  j  (L) 

True  Detectives  (IBS) 

Hungarian  Ensemble  (IBS) 

Transradio  News  (L) 

Your  Park  Department — William  Derydn  (L) 
Three  Little  Funsters  i  (IBS) 

Frank  Ward  Orchestra  j  (UBS) 

Adult  Spelling  Bee  (L) 

Transradio  News  (L) 

Harlem  Amateur  Hour  |  (IBS) 

Stuff  Smith  Orchestra  j  (IBS) 

Dance  Music  (IBS) 

Sign  Off 

THURSDAY  I 

i 

Top  of  the  Morning  (L) 

Trans  radio  News  (L) 

Early  Bird  Serenade  j  (L) 

Fern  Scull,  organist  j  (IBS) 
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9:00  Morning  Devotions  (B) 

9:15  Melodoscope  (IBS) 

9:30  Shoppers’  Guide  (B) 

10:00  Views  of  the  News  (IBS) 

10:15  Rhythm  Patterns  (L) 

10:30  Fern  Scull,  organist  (IBS) 

10:45  Cub  Reporters — Sketch  (L) 

11:00  Locust  and  Barrie  (IBS) 

11:15  Farm  Flashes  (B) 

11:30  WPA  Musicale  (ET)  (L) 

11:45  Tom  Turner  (IBS) 

12:00  Let’s  Dance  (L) 

12:15  Melodic  Moments  (L) 

12:30  Transradio  and  Democrat  News  (L) 

12:45  Mirror  Reflections  (IBS) 

1:00  Front  Page  Drama  (L) 

1:15  Lou  Harold  Orchestra  (IBS) 

1:45  Phyllis  Howe  (IBS) 

2:00  House  Of  Peter  MacGregor  (L) 

2:15  Mary  Huntington  (IBS) 

2:30  Two  Seats  on  the  Aisle  (IBS) 

3:00  Eb  and  Zeb — Comedy  Sketch  (L) 

3:10  Safety  Drive — Accident  Report  (L) 

3:15  Edith  Cooke’s  Club  (IBS) 

3:45  Harriet  Brent  (IBS) 

4:00  Today’s  Winners  (IBS) 

5:00  Uncle  Harry  Reads  the  Funnies  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (In  progress)  (IBS) 

6:00  Transradio  News  (L) 

6 :15  Ray  Fitzpatrick — Mattatuck  Man  About 

Town  (L) 

6:25  Musical  Interlude  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  Claire  Carroll  (IBS) 

386  THURSDAY 

PM  7 :00  High  School  Reporter  (IBS) 

7 :15  Daily  Market  Highlights  (L) 

7 :20  The  Word  Man — Correct  Pronounciations  (L) 

7 :30  Home  Sweet  Home — Sketch  (L) 
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7 :45  Gordon  Graham  (L) 

8:00  Five  Star  Final  !  (IBS) 

8 :15  Miles  I ’A  Martin,  Fellow  of  the  American 

Guild  of  Organist  (Eernote)  (L) 

8:45  True  Detectives  |  (IBS) 

9:00  Dorothy  Jones — The  Ivory  Princess  (L) 

9 :15  Transradio  News  i  (L) 

9:30  The  Three  Little  Funsters  !  (IBS) 

9:45  Midweek  Forum  (IBS) 

10:15  Stories  by  Camera  j  (IBS) 

10:45  Transradio  News  (L) 

11:00  Eon  Perry  Orchestra  i  (IBS) 

11:30  Eevival  Meeting  (IBS) 

12:00  Midnight  Stardust  I  (IBS) 

12:15  WIP  Orchestra  (IBS) 

1 :00  Sign  Off  | 

387  FEIDAY  j 

AM  7:00  Top  O’  The  Morning  j  (L) 

8:00  Transradio  News  (L) 

8 :15  Early  Bird  Serenade  (L) 

8:45  Fern  Scull,  organist  i  (IBS) 

9 :00  Morning  Devotions — Eev.  Thomas  S. 

Cochard  j  (L) 

9:15  Melodoscope  j  (IBS) 

9:30  Shoppers’  Guide  (L) 

10:00  Views  of  the  News  j  (IBS) 

10:15  Grace  Eogers  j  (IBS) 

10:30  Music  and  Health  j  (IBS) 

10:45  Cub  Eeporters — Sketch  j  (L) 

11:00  Elliott  Sisters  I  (IBS) 

11:15  Kitchen  Timetable  (L) 

11:45  Gene  Salem  i  (IBS) 

12:00  Let’s  Dance  (L) 

12 :15  Melodic  Moments  (L) 

12 :30  Transradio  and  Waterbury  Democrat  j 

News  (L) 

12:45  Mirror  Eeflections  j  (IBS) 

1:00  Street  Forum  j  (IBS) 

1 :15  Lou  Harold  Orchestra  j  (IBS) 

1:45  The  Playgoer  (IBS) 

2:00  V.  F.  W.  Auxiliary  Program  (I,) 

2:15  John  and  Mildred  (IBS) 


224 


388 

PM 


PITTSBUBGH  RADIO  SUPPLY  HOUSE  VS. 


2:30  Melody  Matinee  (IBS) 

3:00  In  the  Crimelight  (L) 

3:15  Edith  Cooke’s  Club  (IBS) 

3:45  Larry  Winn  (IBS) 

4:00  Today’s  Winners  (IBS) 

5:00  Uncle  Harry  Reads  the  Funnies  (L) 

5:15  Melody  Parade  (L) 

5:30  The  World  in  Review  (L) 

5:40  Melody  Parade  (Continued)  (L) 

5:45  Intercity  Express  (In  progress)  (IBS) 

6:00  Transradio  News  (L) 

6:15  Ray  Fitzpatrick — Mattabuck  Man 

About  Town  (L) 

6:25  Musical  Interlude  (L) 

6:30  Sports  Resume  (IBS) 

6:45  Stumbling  Block  (L) 

FRIDAY 

7:00  High  School  Reporter  (IBS) 

7 :15  Daily  Market  Highlights  (L) 


7:20  The  Word  Man — Correct  Pronuncia¬ 


tions  (L) 

7:30  Darktown  Get-Together  (IBS) 

8:00  Five  Star  Final  (IBS) 

8:15  Lawrence  Larrivee,  songs  (L) 

8 :30  Books  for  the  Business  Man — Silas 

Bronson  Library  (L) 

8:45  True  Detectives  (IBS) 

9:00  Hungarian  Ensemble  (IBS) 

9:15  Transradio  News  (L) 

9:30  Three  Little  Funsters  (IBS) 

9:45  “The  Mark  of  the  Vampire” — WATR 

Players  (L) 

10:15  Chet  Nelson  Orchestra  (IBS) 

10:45  Transradio  News  (L) 

11:00  The  Werewolf  (IBS) 

11:30  Chick  Webb  Orchestra  (IBS) 

12:00  Midnite  Stardust  (IBS) 

12:15  Stuff  Smith  Orchestra  (IBS) 

12.30  Dance  Music  (IBS) 

1 :00  Sign  Off 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL.  225 

389  SATURDAY  | 

AM  7:00  Top  O’The  Morning  (L) 

8:00  Transradio  News  (L) 

8 :15  Early  Bird  Serenade  |  (L) 

8:45  The  Serenade^  organ  (L) 

9. 00  Morning  Devotions — Rev.  Thomas!  S. 

Cochard  j  (L) 

9:15  Shoppers’  Guide  (L) 

9:45  WPA  Program  (ET)  (L) 

10:00  Home  Pride  Kiddie  Revue  (L) 

10:30  Transradio  News  j  (L) 

10:45  Cub  Reporters — Sketch  j  (L) 

11:00  Saturday  Morning  Frolic  |  (L) 

11:30  Round  Up — Dude  Martin’s  Rangers  I  (L) 

11 :45  Hawaiian  Echos  (L) 

12:00  Let’s  Dance  '  (L) 

12:15  Melodic  Moments  j  (L) 

12:30  Transradio  and  Waterbury  Democrat 

News  |  (L) 

12:45  Melodic  Moments  j  (L) 

1 :00  D.  A.  V.  Forum  1  (L) 

1 :15  Madeline  Filardi  !  (IBS) 

1:30  Gang  Plank  Program  j  (IBS) 

1:45  Matty  Levine  (IBS) 

2.00  House  of  Peter  MacGregor  j  (L) 

2:15  Wandering  Buckaroos  (L) 

2:30  Clarence  Fuhram  |  (IBS) 

3:00  In  the  Crimelight  (L) 

3:15  Alan  Strong  |  (IBS) 

3:30  High  School  Amateur  Hour  j  (IBS) 

4:00  Today’s  Winners  j  (IBS) 

5:00  Ann  DelGrosso,  songs  !  (L) 

5:15  Barnacle  Bill  j  (IBS) 

5 :30  Melody  Parade  j  (L) 

5:45  Mel-O-Dee  Canary  Concert  j  (IBS) 

6:00  Transradio  News  !  (L) 

6:15  Laurenz  Colburn,  concert  pianist  j  (L) 

6:30  WATR  Sports  Reporter  (L) 

6:45  High  School  Reporter  |  (IBS) 
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390  SATURDAY 

PM  7:00  National  Spelling  Bee  (IBS) 

8:00  Dot  and  Jack  Reid  (IBS) 

8:15  Rhythmettes  (B) 

8 :30  Gas  Light  Theatre  (IBS) 

9:15  Transradio  News  (L) 

9:30  Inter-Collegiate  High  School  Debate  (L) 

10:00  WMEX  Orchestra  (IBS) 

10:45  Transradio  News  (L) 

11 :00  Chich  Webb  Orchestra  (IBS) 

11:30  Billy  Hayes  Orchestra  (IBS) 

12:00  Dance  Music  (IBS) 

12:30  Nixon  Orchestra  (IBS) 

1:00  Sign  Off 


Proposed  Ground  System 
Station  WATS  Haterbury,  Conn* 
1290  kes*  260  watts* 


toirethm.  of  th»  proposed  ground  system  la  Indies t 

together  with  the  boundary  of  the  available  l*™*, 

tbr*.  1 ncS!.*’"”*  WlT*a  **U  OOMl*t  o'  »o.  10  copp.*  burlod  .bout 
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409  Endorsed:  Docket  No.  4292,  Com.  Exhibit  A  Hear- 
ing  before  Federal  Communications  Commission 
1/29/37  | 

LIST  OF  EXISTING  STATIONS  WHICH  ARE  INVOLVE^  IN  QUES¬ 
TIONS  OF  INTERFERENCE  WITH  THE  APPLICATION  OF  WATR, 
DOCKET  NO.  4292 

j  Recommended 


1 

Actuc 

tl  Night 

Day 

WNBZ 

1290 

kc 

100 w  Day 

Saranac  Lake,  N.Y. 

202 

.... 

230 

WJAS 

1290 

kc 

lkw-5kw  LS  Uni. 

Pittsburgh,  Pa. 

367; 

1000 

400 

WORC 

1280 

kc 

500 w  (DA)  Uni. 

Worcester,  Mass. 

5S 

153 

140 

(WCAP 

1280 

kc 

500 w) 

Asbury  Park,  N.J. 

120 

153 

140 

(WCAM 

1280 

kc 

500w)  Share 

Camden,  N.J. 

155! 

153 

140 

(WTNJ 

1280 

kc 

500w) 

Trenton,  N.J. 

129 

153 

140 

(WBBR 

1300 

kc 

lkw) 

Brooklyn,  N.Y. 

90! 

185 

153 

(WEVD 

1300 

kc 

lkw)  Share 

New  York,  N.Y. 

80! 

185 

153 

(WFAB 

1300 

kc 

lkw) 

New  York,  N.Y. 

77 

185 

153 

(WHAZ 

1300 

kc 

ML  lkw) 

Troy,  N.Y. 

88! 

185 

153 

(WHBI 

1250 

kc 

lkw-2.5kw  LS)  Share  Newark,  N.J. 

77 

91 

(WNEW 

1250 

kc 

lkw-2.5  kw  LS) 

Newark,  N.J. 

77; 

91 

WDRC 

1330  kc 

lkw-5kw  LS  Uni. 

Hartford,  Conn. 

25! 

i 

i 

108 

411  Endorsed :  Docket  No.  4292,  Com.  Exhibit  C  Hear¬ 
ing  before  Federal  Communications  Commission 
1/29/27 


January  29,  1937. 


LIST  OF  PENDING  APPLICATIONS  WHICH  ARE  INVOLVED  IN 
QUESTIONS  OF  INTERFERENCE  WITH  THE  APPLICATION  OF 
STATION  WATR,  DOCKET  NO.  4292. 


Bl-P-  1275 
B4-ML-174 
B4-P-  1614 

Bl-ML-230 


B2-ML-303 


Bl-ML-288 


Bl-ML-316 

B3-ML-298 

Bl-SA-232 


New  Pittsfield,  Mass.  1310  kc 

WEBC  Superior,  Wise.  1290  kc 

WBOW  Terre  Haute, 

Ind.  Chg.  1290 

WCAP  Asbury  Park, 

N.J.  1280  kc 

WJAS  Pittsburgh,  Pa.  1290  kc 

WFAB  New  York,  N.Y.  1300  kc 
(use  hrs  of  WEVD) 

WDRC  Hartford,  Conn.  1330  kc 

KTRH  Houston,  Tex.  1290  kc 

WDRC  for  booster  station  with  2 


Recomm. 
[Act.  N  D 

100w-250w  LS  Uni;  62  46  69 

Inc.  5  kw  1010  1600 

•  • 

Inc.  500w-lkw  LS  t60 
Use  DA  at  nite 

800 

*  • 

Inc.  lkw  S-WCAM  120 
&  WTNJ 

185 

153 

Inc.  N  5kw  Uni  367 

j 

1600 

400 

1  kw  S-WHAZ  :  77 

&  WBBR 

185 

153 

1 

Inc.  5kw-N  Uni  25 

73 

108 

Inc.  5kw-N  1480 

1600 

•  • 

50  w  at  New  Haven  18 

29 

48 
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412  Federal  Communications  Commission  20639 

Washington,  D.  C. 

Examiner’s  Report  No.  1-379 

In  re  application  of  The  WATR  Company,  Inc.  (WATR) 
Waterbury,  Connecticut 
For  Construction  Permit 


Docket  No.  4292 


Assignment 

Frequency 

Power 

Hours  of  Operation 


Present 
1190  kc 
100  watts 
Limited— WOAI 


Requested 
1290  kc 
250  watts 
Unlimited 


Report  of  Melvin  H.  Dalberg,  Examiner 

This  matter  originally  came  on  for  hearing  on  January 
18,  1937.  After  the  call  of  the  calendar  and  upon  motion  of 
the  counsel  for  the  applicant,  in  which  all  of  the  counsel 
joined,  the  hearing  was  continued  to  January  29,  1937,  be¬ 
cause  of  the  illness  of  counsel  for  Station  WJAS,  the  pro- 
testant  herein,  and  the  case  was  accordingly  heard  on  that 
date. 


Appearances : 

Horace  L.  Lohnes  on  behalf  of  the  applicant 

George  O.  Sutton,  Ashley  L.  Hawken,  James  L.  Profit 
on  behalf  of  Station  WJAS 

Alexander  Kahn  and  Reed  T.  Rollo  on  behalf  of  Station 
WEVD 

Ben  S.  Fisher  and  Charles  V.  Way  land  on  behalf  of 
Stations  WTNJ  and  WORC 

Paul  M.  Segal  and  George  S.  Smith  on  behalf  of  Station 
KDYL 

Arthur  W.  Scharfeld  and  Philip  G.  Loucks  on  behalf  of 
Station  WEBC 

James  D.  Cunningham  on  behalf  of  the  Commission 
413  Preliminary  Statement 

This  proceeding  arose  as  a  result  of  the  filing  of  the  ap¬ 
plication  of  The  WATR  Company,  Inc.  (WATR)  for  a  con- 
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struction  permit  to  change  its  frequency  from  1190  kilo¬ 
cycles  to  1290  kilocycles,  increase  its  power  froin  100  watts 
to  250  watts,  and  change  its  operating  hours  fjrom  limited 
to  unlimited  time  and  employ  a  directional  antenna  during 
its  nighttime  hours  of  operation.  | 

This  application  was  granted  by  the  Commission  on  Sep¬ 
tember  22,  1936,  but  because  of  a  protest  filed  by  the  Pitts¬ 
burgh  Radio  Supply  House,  licensee  of  radio  Station. 
WJAS,  located  at  Pittsburgh,  Pennsylvania,  the  effective 
date  of  the  grant  of  September  22nd  was  postponed  until 
after  a  hearing  and  a  decision  upon  the  application. 

At  the  outset  of  the  hearing  the  counsel  for  the  applicant, 
upon  the  ground  that  the  rules  of  the  Commission  and  the 
Communications  Act  do  not  provide  for  the  filing  of  protests 
to  grants  of  construction  permits  without  a  hearing,  moved 
that  the  protest  be  dismissed  and  denied,  and  that  the  grant 
made  on  September  22,  1936,  to  the  applicant  be!  made  abso¬ 
lute  and  final.  This  motion  was  based  upon  Rule  104.4  and 
upon  Section  309  (a)  of  the  Communications  Act  of  1934. 
The  rule  aforesaid  provides  in  part  as  follows :  j 
When  upon  application  any  instrument  of  authorization 
is  granted  by  the  Commission  without  a  hearing  pursuant  to 
Section  309  (a)  of  the  Act,  such  grant  shall  remain  con¬ 
ditional  for  a  period  of  not  less  than  30  days  from  the  date 
on  which  public  announcement  thereof  is  made,  or  from  its 
effective  date,  if  a  later  date  is  specified,  during  which  30 
days  any  person  aggrieved  or  whose  interests  may  be  ad¬ 
versely  affected  may  obtain  a  hearing  upon  such  Ian  applica¬ 
tion  by  filing  a  protest  as  set  forth  in  Rule  105.21  (b). 
Section  309  (a)  of  the  Act  is  as  follows :  i 

If  upon  examination  of  any  application  for  p  station  li¬ 
cense  or  for  the  renewal  or  modification  of  a  station  license 
the  Commission  shall  determine  that  public  interest,  con¬ 
venience,  or  necessity  would  be  served  by  the  granting 
thereof,  it  shall  authorize  the  issuance,  renewal,  Or  modifica¬ 
tion  thereof  in  accordance  with  said  finding.  Ip  the  event 
the  Commission  upon  examination  of  any  such  application 
does  not  reach  such  decision  with  respect  thereto,  it  shall 
notify  the  applicant  thereof,  shall  fix  and  give  tiotice  of  a 
time  and  place  for  hearing  thereon,  and  shall  afford  such 
applicant  an  opportunity  to  be  heard  under  suclj  rules  and 
regulations  as  it  may  prescribe. 


i 
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Upon  this  motion  the  Examiner  reserved  decision  pending 
the  hearing  and  proceeded  with  the  trial  of  the  case. 

414  The  Facts 

In  support  of  its  protest,  the  Pittsburgh  Radio  Supply 

House  introduced  in  evidence  field  intensitv  measurements 

* 

made  in  West  Hartford,  Connecticut,  on  the  nights  of  Janu- 
arv  8th  to  12th,  inclusive,  from  which  measurements  the 
protestant’s  engineer  came  to  the  conclusion  that  the  value 
of  the  signal  of  WJAS  in  the  area  amounted  to  425  micro¬ 
volts  per  meter  and  that  the  8.5  millivolt  per  meter  contour 
would  be  the  limit  of  WATR’s  reliable  service  at  night  on 
the  basis  of  a  20-to-l  ratio  between  the  desired  and  the  un¬ 
desired  signals  10%  of  the  time,  with  WJAS  using  1  kilo¬ 
watt  power.  This  witness,  however,  stated  on  cross  exam¬ 
ination  that  he  would  expect  the  year-around  average  signal 
intensity  of  WJAS  to  be  somewhat  lower  than  was 
measured  during  the  period  from  January  8th  to  12th,  1937, 
as  above  stated. 

Over  the  objection  of  counsel  for  the  applicant,  upon  the 
ground  that  a  pending  application  of  WJAS  for  5  kilowatts, 
unlimited  time,  could  not  be  granted  under  the  present  rules 
and  that,  therefore,  testimony  relative  thereto  was  incom- 
patent,  irrelevant  and  immaterial,  the  protestant  introduced 
testimony  to  show  that  the  contour  of  WATR’s  satisfactory 
service  with  5  kilowatts  at  night,  at  WJAS,  would  be  19 
millivolts  per  meter.  The  protestant’s  engineering  expert 
stated  that  he  did  not  believe  the  operation  of  WATR  as 
proposed  would  in  any  way  affect  WJAS  since  its  inter¬ 
ference  level  is  alreadv  higher  than  that  which  would  be 
caused  by  the  operation  of  the  Waterbury  station. 

The  applicant  corporation  is  the  licensee  of  Station 
WATR;  89%  of  its  stock  is  owned  by  Harold  Thomas,  who 
is  general  manager  of  the  station  and  president  and  trea¬ 
surer  of  the  license  corporation.  Of  the  remaining  11%  of 
stock,  10%  is  owned  by  Milton  Meyers,  an  attorney  in  Wa¬ 
terbury,  and  1%  by  Lillian  Thomas,  wife  of  Harold  Thomas. 
All  of  the  stockholders  are  citizens  of  the  United  States.  Mr. 

and  Mrs.  Thomas  and  Mr.  Mevers  constitute  the  officers  and 

* 

directors  of  the  corporation. 

The  financial  statement  of  The  WATR  Company,  Inc.,  as 
of  September  30,  1936,  which  was  the  end  of  the  station’s 
fiscal  year,  was  placed  in  evidence.  This  statement  indicates 


249 


FEDEKAL  COMMUNICATIONS  COMMISSION  ET  AL. 

i 

total  current  assets  of  $9,206.94  and  total  current  liabilities 
of  $2,260.87.  The  entire  assets  total  $18,627.31  and  the  total 
liabilities  are  $5,364.89,  leaving  an  apparent  net  worth  of 
$13,262.42  (Applicant’s  Exhibit  #1).  j 

The  president  of  the  corporation  testified  that  the  present 
financial  condition  thereof  is  about  the  same  ^s  it  was  on 
September  30,  1936,  except  that  the  accounts  receivable  are 
probably  somewhat  higher  at  this  time.  The  statement  of 
operation  attached  to  the  financial  statement  shows  that 
during  the  fiscal  year  as  stated  the  station  was  operating  at 
a  net  loss  of  $631.17.  The  estimated  cost  of  the  proposed 
construction  will  be  approximately  $10,000  and  the  stock¬ 
holders  propose  to  finance  this  construction  by!  issuing  ad¬ 
ditional  stock  to  themselves  in  proportion  to  their  present 
holdings.  The  corporation  is  authorized  to  isshe  stock  up 
to  the  amount  of  $50,000,  of  which  only  $12,500  has  been 
issued.  The  principal  stockholder  testified  as  to  his  willing¬ 
ness  to  purchase  additional  stock  and  His  personal 
415  financial  statement  of  January  28,  1937,1  was  intro¬ 
duced  in  evidence  (Applicant’s  Exhibit  #2).  This 
statement  shows  cash  in  bank  in  the  amount  oij  $23,630  in 
addition  to  other  assets  which  total  $27,980,  wdth  no  liabil¬ 
ities.  I 

The  personnel  of  the  station  consists  of  the  general  man¬ 
ager,  three  announcers,  a  program  director,  a  Secretary,  a 
continuity  writer,  three  operators,  two  salesmen!  and  a  jan¬ 
itor. 

As  evidence  of  the  type  of  program  service  rendered  by 
the  applicant,  the  programs  of  the  station’s  broadcasts  for 
the  week  of  January  3rd  to  9th,  1937,  were  offered  and  re¬ 
ceived  in  evidence  (Applicant’s  Exhibit  #3).  _4n  analysis 
of  these  programs  discloses  that  WATR  operate  j  a  total  of 
79  hours  that  week.  Approximately  40%  of  these  programs 
were  those  of  the  Intercity  Broadcasting  System  network 
and  60%  originated  locally.  Of  the  local  programs  46% 
were  produced  by  live  talent,  35%  were  recordings,  16% 
electrical  transcriptions  and  3%  of  a  miscellaneous  nature. 
Of  the  79  hours  of  broadcasting  during  that  weeli,  approxi¬ 
mately  22!%%  were  public  service  programs  (Applicant’s 
Exhibit  #4).  | 

The  management  of  the  station  has  from  time  to  time  do¬ 
nated  periods  for  religious  programs  and  for  the  use  of  the 
Boy  Scouts  of  America,  Disabled  American  Veterans,  the 
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Waterburv  Public  Schools,  the  activities  of  the  city  govern- 
merit,  American  Red  Cross,  Anti-Tuberculosis  League,  Par¬ 
ent-Teachers  Association,  Silas  Bronson  Library,  Salvation 
Army  and  other  organizations  and  activities  of  a  like  nature 
(Applicant’s  Exhibit  if 6  and  depositions).  The  station 
maintains  several  remote  control  lines  including  one  in  the 
office  of  the  mayor  of  the  city  of  Waterburv.  Religious 
services  are  broadcast  daily  in  cooperation  with  the  Water¬ 
burv  Ministerial  Association,  and  church  services  are  broad- 
cast  on  Sunday  mornings  and  on  occasions  on  Sunday 
nights. 

The  applicant  has  recently  entered  into  an  agreement 
with  the  Intercity  Broadcasting  System  for  a  period  of  one 
year  which  provides  for  unlimited  service.  This  is  the  only 
Connecticut  station  on  that  network,  the  other  nearest  sta¬ 
tion  operating  thereon  being  WMCA,  in  New  York  City.  At 
present  WATR  receives  two  15-minute  commercial  pro¬ 
grams  from  this  network  and  the  remaining  are  sustaining 
ones.  This  chain  connection  has  been  maintained  at  an  ex¬ 
pense  of  $100  a  week  to  the  applicant. 

Local  news  broadcasts  are  provided  by  the  Waterburv 
Democrat,  a  newspaper,  and  the  station  is  a  subscriber  to 
the  Trans-Radio  News,  which  service  is  paid  for  for  the 
period  from  5 :00  to  1 :00  a.m.  following. 

Special  broadcast  features  by  the  applicant  during  1936 
consisted  of  sporting  events  of  national  interest,  national 
conventions  of  the  major  political  parties,  national  and  state 
election  returns,  and  talks  bv  the  President  of  the  United 
States  (Applicant’s  Exhibit  #7).  Local  talent,  consisting 
of  soloists,  instrumentalists,  choral  groups,  the  WATR 
Players,  children’s  broadcasts,  and  a  sports  commentator, 
is  utilized  over  the  station’s  facilities  (Applicant’s  Exhibit 
~8).  A  total  of  twenty-eight  national  advertisers 
416  of  standard  commodities  make  use  of  the  station’s 
facilities  (Applicant’s  Exhibit  #5). 

The  population  of  the  metropolitan  district  of  Waterburv, 
according  to  the  1930  census,  is  140,575,  of  which  the  City  of 
Waterburv  proper  had  99,902  inhabitants  (WJAS  Exhibit 
it 5).  According  to  the  State  Board  of  Health  statistics, 
the  present  population  of  the  City  of  Waterburv  proper  is 
105,700.  This  population  consists  principally  of  skilled  and 
unskilled  laborers  employed  in  factories  during  the  day¬ 
time.  Among  the  nationally  known  industries  located  in  this 
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area  are  the  American  Brass  Company,  the  Casd  Brass  and 
Copper  Company  and  the  Scovill  Manufacturing  Company. 

It  is  proposed,  should  this  application  be  granted,  that  the 
transmitter  of  the  applicant  will  be  moved  to  j  a  new  site 
which  is  about  1%  miles  south  of  the  center  of  the  city  in  a 
relatively  thinly  populated  section.  It  is  also  proposed  to 
build  new  studios  and  enlarge  the  present  quarters  of  the 
station.  During  the  additional  hours  to  be  available,  should 
there  be  a  grant  of  this  application,  the  applicant  proposes 
to  broadcast  a  number  of  new  local  programs  including 
nationally  known  dance  orchestras  from  Hamilton  Park, 
several  soloists  and  choral  groups,  market  reports,  addi¬ 
tional  educational  programs,  high  school  debates  and  other 
matters,  including  remote  control  broadcasts  of  ja  civic,  re¬ 
ligious  and  social  nature  which  the  station  contends  it  has 
been  unable  to -broadcast  heretofore  because  of  the  lack  of 
available  time  (Applicant’s  Exhibit  #10). 

The  evidence  indicates  that  additional  programs  would  be 
available  to  the  station  were  it  permitted  to  operate  full 
time.  It  is  intended  to  continue  to  extend  the  facilities  of 
the  station  to  the  civic  organizations  whenever  proper  occa¬ 
sion  demands.  About  50%  of  the  station’s  time  would  be 
devoted  to  chain  service  and  the  remainder  to  local  pro¬ 
grams.  Of  the  latter  approximately  20%  would  be  commer¬ 
cial,  and  10%  of  network  time  would  also  be  commercial. 
According  to  the  depositions  of  Messrs.  Hayes,  Fitzpatrick, 
Gaffney,  Ladd,  Gaines,  Bannon,  Curtin,  Fitzgerald  and 
Monagan,  it  is  practically  impossible  to  render  radio  ser¬ 
vice  during  the  daytime  to  most  of  the  working  classes  who 
reside  in  Waterburv.  A  number  of  Waterbury  advertisers 
testified  that  they  would  like  to  purchase  advertising  time 
from  Station  WATR  for  the  nighttime  hours  (Depositions 
of  Templeton,  Schneer,  Fitzpatrick,  Balanger,  Ipngelman, 
Creel  and  Cashin). 

It  appears  that  a  number  of  advertisers  utilize  the  facili¬ 
ties  of  the  station  in  the  summertime  during  the  evening 
hours  but  do  not  use  such  facilities  during  the  winter 
months.  It  is  proposed,  should  this  application  be  granted, 
that  the  station  rate  for  advertising  will  be  increased  by  ap¬ 
proximately  20%  resulting  in  an  additional  income  of  $100 
a  week,  based  on  expected  additional  business,  and  that  the 
operating  expenses  of  the  station  will  increase  from  $50  to 
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$75  a  week.  It  is  proposed  to  employ  an  additional  an¬ 
nouncer  and  an  additional  operator  on  a  full-time  basis,  and 
$75  weekly  is  expected  to  cover  such  additional  salaries  and 
expenses. 

In  addition  to  WATR,  Station  WBRY,  operating 
417  on  1530  kilocycles  with  1  kilowatt  power,  unlimited 
time,  is  located  in  Waterbury  but  at  some  distance 
outside  of  the  city  so  that  its  signal  intensity  in  the  city 
varies  from  something*  less  than  1  millivolt  per  meter  on  the 
north  to  nearly  5  mllivolts  at  the  southern  limits.  The  ap¬ 
plicant  contends  that  a  signal  of  4  or  5  millivolts  is  not  suf¬ 
ficient  in  some  sections  but  generally  gives  a  satisfactory 
service.  The  only  other  station  rendering  primary  service 
to  this  area  is  WTIC,  a  clear  channel  station  operating  with 
50  kilowatts  power  in  Hartford,  Connecticut.  The  applicant 
intends  that  the  programs  of  WATR  will  differ  from  those 
of  WBRY  in  many  respects  and  that  there  will  be  no  dupli¬ 
cation  in  the  nature  of  programs  of  the  latter  station. 

At  the  present  time  there  are  nine  radiobroadcast  sta¬ 
tions  assigned  to  the  State  of  Connecticut.  There  are  a 
number  of  existing  stations  which  are  involved  in  the  ques¬ 
tion  of  interference  with  this  application.  No  objectionable 
interference  would  be  expected  to  the  service  of  WNBZ. 
Station  WJAS  would  not  receive  objectionable  interfer¬ 
ence  from  the  operation  of  the  applicant’s  station  as 
proposed  but  would  contribute  objectionable  interference  to 
the  service  of  this  station  at  night,  limiting  WATR  to  ap¬ 
proximately  its  six  millivolt  per  meter  contour.  Station 
WORC  would  receive  no  objectionable  interference  from  the 
operation  of  the  applicant’s  station  as  proposed  because  of 
the  characteristics  of  the  directional  antenna  used  by 
WORC  and  because  of  the  conductivity  in  the  territory, 
which  is  much  less  than  average.  Stations  WCAP  and 
WTNJ  are  located  at  less  than  the  average  recommended 
separation,  while  WCAM  is  slightly  beyond  the  same.  In 
connection  with  these  stations  the  interference  to  them  from 
another  station  on  the  same  frequency,  namely  1280  kilo¬ 
cycles,  would  be  greater  than  that  which  would  be  contrib¬ 
uted  by  WATR. 

Stations  WBBR,  WFAB  and  WHAZ,  operating  on  1300 
kilocycles,  would  not  sustain  objectionable  interference  with 
the  operation  WATR  as  proposed  because  of  the  charac¬ 
teristic  radiation  pattern  of  the  WATR  directional  antenna 
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and  also  because  of  the  conductivity  in  the  respective  areas 
under  consideration.  For  a  like  reason,  Stations  WFBI 
and  WNEW  would  not  receive  objectionable  interference. 
Station  WDRC  would  probably  be  subject  to  a  slight  amount 
of  objectionable  interference  based  upon  the  presently  used 
ratios  of  desired-to-undesired  signals  for  40  kilocycles  sep¬ 
aration.  This  interference  would  be  slightly  within  the 
half  millvolt  contour  of  WDHC  in  the  general  vicinity  of  the 
transmitter  of  WATR ;  however,  it  is  not  believed  that  this 
would  constitute  substantial  interference  in  view  of  the  re¬ 
cent  improvement  in  receiver  design. 

As  heretofore  stated,  Station  WBRY  is  also!  located  in 
Waterbury.  This  station  operates  with  1  kilowatt  on  1530 
kilocycles,  unlimited  time,  and  service  is  also  available  in 
this  area  from  WTIC,  as  heretofore  described,  i 

/  i  _ 

With  respect  to  pending  applications  one  from  Pittsfield, 
Massachusetts,  would  not  cause  objectionable  interference 
to  the  operation  of  the  applicant’s  station  as  proposed  be¬ 
cause  of  the  conductivity  of  the  territory  involve  J.  Station 
WEBC,  if  operating  with  5  kilowatts  at  night,  yrould  pro¬ 
vide  or  contribute  objectionable  interference  to  the  service 
of  WATR  but  this  would  be  less  than  the  interference  which 
would  be  evident  from  the  1  kilowatt  operation  of  WJAS. 
Station  WBOW  would  receive  no  objectionable  interfer¬ 
ence  from  the  operation  of  the  applicant  and  depend- 
418  ing  upon  the  characteristics  of  the  radiation  pro¬ 
posed  by  WBOW,  for  its  directive  antenna,  interfer¬ 
ence  to  the  service  of  WATR  would  be  doubtful!  but  in  all 
probability  less  than  that  which  would  obtain  from  the  op¬ 
eration  of  WJAS  on  1  kilowatt.  Station  WCAP;  would  not 
suffer  any  objectionable  interference,  chiefly  because  of 
the  conductivity  of  the  territory,  which  is  less  than  average. 
Station  WJAS,  if  operating  with  5  kilowatts,  woild  not  re¬ 
ceive  objectionable  interference  from  the  operation  of 
WATR  but  would  produce  such  objectionable  interference 
to  the  14  or  15  millivolt  per  meter  contour  of  WATR  at 
night.  This  estimate  is  based  upon  an  antenna  effciency  of 
between  175  and  200  millivolts  per  meter  by  WJAS.  Sta¬ 
tion  WFAB  requests  increased  hours  of  operation  and  there 
would  be  no  increase  in  the  intensity  of  interference  should 
that  application  be  granted.  Station  WDRC,  at  Hartford, 
Connecticut,  if  operated  on  5  kilowatts  at  night,  might  re- 
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ceive  objectionable  interference  slightly  within  its  1  milli¬ 
volt  per  meter  contour  but  it  is  not  believed  that  this  consti¬ 
tutes  a  serious  problem  as  a  considerable  advance  in  re¬ 
ceiver  design  has  been  made  since  the  original  promulga¬ 
tion  of  the  presently  used  recommended  separation  tables. 
Should  Station  KTRH  operate  with  5  kilowatts  at  night,  in¬ 
terference  from  that  station  to  WATR  would  also  be  less 
than  WATR  would  sustain  by  the  1  kilowatt  operation  of 
WJAS.  Station  WDRC  proposes  a  booster  station  to  be 
operated  synchronously  with  its  main  transmitter,  and  to 
be  located  at  New  Haven,  Connecticut,  and  utilize  power  of 
250  watts.  New  Haven  is  about  18  miles  from  Waterbury. 
In  this  case  no  objectionable  interference  would  be  expected 
to  occur  because  of  the  fact  that  the  power  under  consider¬ 
ation  for  that  station  is  much  less  than  that  of  WDRC. 

The  present  application  states  that  the  antenna  proposed 
would  be  180  feet  in  length.  This  is  to  be  composed  of  two 
elements  each  of  approximately  that  height  and  the  antenna 
system,  vrould  be  satisfactory  since  it  complies  with  the 
vertical  height  requirements  of  Rule  131.  The  proposed 
transmitting  equipment  or  the  changes  proposed  in  the 
present  equipment  are  satisfactory.  While  the  site  proposed 
does  not  directly  conform  to  the  general  recommendations 
for  the  selection  of  transmitter  sites,  it  appears  from  a 
study  of  the  area  under  consideration  to  be  the  most  de¬ 
sirable  one  available  in  connection  with  the  use  of  the  an¬ 
tenna  svstem. 

mJ 

Conclusions 

There  appears  to  be  a  need  for  the  additional  service 
sought  by  the  applicant. 

The  applicant  is  legally,  technically,  and  financially  qual¬ 
ified  to  complete  the  construction  of  and  to  operate  the  sta¬ 
tion  as  proposed,  and  there  appears  to  be  ample  program 
material  and  talent  available  in  the  Waterbury  area  to  sup¬ 
ply  meritorious  programs  for  the  additional  hours  of  opera¬ 
tion  sought. 

The  proposed  operation  of  the  applicant  mil  not  ad- 
verselv  affect  the  interests  of  anv  licensed  station.  It  is 
clear,  however,  that  the  proposed  station  would  have  its 
service  limited  principally  by  Station  WJAS,  located 
419  in  Pittsburgh,  Pennsylvania.  According  to  the  proof, 
the  best  estimate  of  this  interference  is  based  on  in- 
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formation  obtained  from  recordings  from  the  latter  station, 
and  on  that  basis  it  appears  that  the  service  of  WATR 
would  be  limited  to  6.8  millivolts  per  meter  at  the  second 
hour  after  sunset  and  9.2  millivolts  per  meter  at  the  latest 
hour  referred  to  in  the  clear  channel  report,  which  would  be 
midnight  or  later. 

In  view  of  the  field  intensities  which  would  result  from 
the  operation  of  this  station,  it  is  believed  tha^;  approxi¬ 
mately  90%  of  the  population  of  Waterburv,  Connecticut, 
would  receive  interference-free  service,  it  is,  therefore, 
clear  that  the  applicant’s  proposed  station  would  receive 
some  interference  within  its  normally  protected  contour 
from  Station  WJAS;  however,  practically  all  of  the  popula¬ 
tion  of  the  Waterburv  area  would  benefit  by  the  granting  of 
this  application,  and  none  of  this  area  would  receive  less 
service  than  at  present. 

There  are  no  pending  applications  which  involvje  the  pos¬ 
sibility  of  objectionable  interference  to  other  stations.  Sta¬ 
tion  WJAS  has  an  application  pending  for  authority  to  op¬ 
erate  with  5  kilowatts  day  and  night.  Under  the  present 
rules  of  the  Commission  the  maximum  nighttime  power  per¬ 
mitted  to  regional  stations  is  1  kilowatt.  However,  should 
these  rules  be  modified  and  should  Station  WJAS  Eventually 
be  authorized  to  operate  with  5  kilowatts  of  power  at  night, 
WATR,  operating  as  proposed  in  this  application]  would  be 
limited  to  its  14  or  15  millivolt  per  meter  contour  at  night. 

The  proposed  antenna  site  and  also  the  proposed  antenna 
system  and  transmitting  equipment  appear  to  conjply  in  all 
respects  with  the  rules  and  regulations  of  the  Commission. 

This  application  may  be  granted  within  the  piirview  of 
Section  307  of  the  Communications  Act  of  1934,  as '.amended, 
and  such  grant  would  be  in  accordance  with  the  fair, 
efficient,  and  equitable  distribution  of  service  as  contem¬ 
plated  therein. 

It  is  therefore  believed  that  the  granting  of  this  applica¬ 
tion  would  be  in  accordance  with  the  public  interest,  con¬ 
venience  and  necessity. 

Recommendation 

i 

It  is  therefore  recommended  that  in  accordance  with  the 
Commission’s  action  of  September  22,  1936,  the  application 
of  The  Waterburv  Company,  Inc.,  Waterbury,  Connecti¬ 
cut,  for  a  construction  permit  to  change  its  frequency  to 
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420  1290  kilocycles,  increase  its  power  to  250  watts,  hours 
of  operation  to  unlimited  time,  and  to  move  its  trans¬ 
mitter  and  install  new  equipment  should  he  granted. 

MELVIN  H.  DALBERG, 
Examiner. 

Submitted  March  20,  1937. 

Released  Apr  7  1937  Exceptions  due  Apr  27  1937  for 
KDYL  Apr  22  1937  for  others 

This  report  is  not  final  but  is  subject  to  approval,  modifi¬ 
cation  or  rejection  by  the  Commission. 

The  parties  to  the  proceedings  have  fifteen  days,  with  the 
exception  of  those  in  the  areas  formerly  composing  the 
Fifth  Zone  who  have  twenty  days,  in  which  to  file  objections 
or  exceptions,  if  any,  to  the  report. 

421  Endorsed :  Federal  Communications  Commission 
Apr  22  1937  Office  of  Secretary 

Endorsed:  Received  Apr  23  1937  Docket  Section 
Endorsed:  Received  Federal  Communications  Com¬ 
mission  Mail  and  Files  Section  1937  Apr  23  AM  9 :25 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  4292 

IN  RE  APPLICATION  OF 

The  WATR  Company,  Inc.,  (WATR) 

FOR  Construction  Permit 
LOCATION  Waterbury,  Connecticut 
OPERATING  ASSIGNMENT  SPECIFIED 
Frequency  1290  kc. 

Power  250  watts 

Hours  of  Operation  Unlimited 

Exceptions  to  Examiner's  Report  No.  1-379  and  Request 

for  Oral  Argument 

Comes  now  Pittsburgh  Radio  Supply  House,  licensee  of 
Radio  Broadcast  Station  WJAS,  Pittsburgh,  Pennsylvania, 
by  its  attorneys,  George  O.  Sutton  and  Ashley  L.  Hawken, 
and  in  accordance  with  Sections  106.28  and  106.29  of  the 
Commission’s  Rules  of  Practice  and  Procedure,  files  Excep- 


257 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL. 

I 

tions  to  certain  portions  of  Examiner’s  Report  ^o.  1-379, 
submitted  to  the  Commission  by  Examiner  Melvin  H.  Dal- 
berg  on  March  20,  1937,  and  released  by  the  Commission  on 
April  7,  1937,  mimeogTaph  Release  No.  20639.  j 

Examiner’s  Report  No.  1-379  is  erroneous  in  tlhe  follow¬ 
ing  respects :  | 

i 

T 

-L. 

Basis  of  Exceptions 

The  protestant  excepts  to  the  purported  statement  of  law 
contained  on  the  second  page  of  the  Examiner  fs  Report 
beginning  with  the  third  paragraph,  insofar  as  it  may  be 
applicable  to  this  case  and  the  failure  of  the  Examiner  to 
rule  thereon  both  at  the  time  of  the  hearing  and  in  the  Re¬ 
port.  It  prejudices  the  position  of  the  protestant  in  being 
unable  to  determine  how  he  is  affected  by  the  application  or 
lack  of  application  of  this  rule  in  this  case. 

n.  | 

The  Examiner  erred  in  denying  the  motion  made  in  the 
beginning  of  the  trial  of  this  case  as  contained  on  Pages  8 
and  9  of  the  Transcript.  The  protestant  was  preju- 
422  diced  in  the  prosecution  of  its  pending  application, 
as  stated  by  counsel  at  that  time. 

m.  ! 

| 

The  protestant  excepts  to  the  statement  of  evidence  con¬ 
tained  in  the  second  paragraph  on  Page  3  of  the  Examiner’s 
Report.  The  evidence  in  the  case  does  not  tend  to  prove 
that  Station  WJAS  would  not  in  any  way  be  affected.  The 
evidence  of  the  expert  engineer  who  testifid  on  behalf  of 
the  protestant,  beginning  with  Page  17  and  continuing  to 
Page  39  of  the  Transcript,  indicates  that  additional  prob¬ 
lems  of  interference  w’ould  be  placed  in  the  way  of  WJAS 
improving  its  facilities  in  accordance  with  its  pending  ap¬ 
plication.  1 

IV.  | 

The  protestant  excepts  to  the  Examiner’s  statement  of 
evidence  in  the  third  paragraph  on  Page  3.  It  was  not 
shown  that  Milton  Myers  is  a  citizen  of  the  United  States. 
(T.  47) 
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y. 

The  protestant  excepts  to  the  statement  of  facts  as  con¬ 
tained  in  the  last  paragraph  on  Page  3  of  the  Examiner’s 
Report,  in  so  far  as  it  attempts  to  show  the  present  financial 
status  of  "VYATR,  Incorporated,  or  that  it  has  the  ability 
to  make  the  expenditures  contemplated.  (T.-51) 

VL 

j 

The  protestant  specifically  excepts  to  the  latter  portion 
of  this  paragraph  continuing  on  to  Page  4,  in  so  far  as  it 
attempts  to  make  additional  finances  available  to  the  licensee 
corporation  upon  the  self-serving  oral  declaration  of  a  wit¬ 
ness  in  supplying  additional  funds  which  entailed  no  legal 
liability  on  his  part.  (T.  52  &  53) 

VII. 

The  protestant  excepts  to  the  statement  of  evidence  con¬ 
tained  in  the  second  paragraph  on  Page  6  in  the  Exam¬ 
iner’s  Report  beginning  with  the  second  sentence  therein, 
in  so  far  as  it  is  stated  as  a  fact  instead  of  an  opinion  of  an 
expert.  The  only  factual  testimony  in  connection  with  the 
interference  is  that  shown  in  the  testimonv  of  witness 
Lodge,  beginning  at  Page  17  and  continuing  to  Page 
423  46  of  the  Transcript.  Other  engineering  testimony 

was  merely  of  an  opinion  character  and  not  based 
upon  actual  facts  in  connection  with  this  case. 

vm. 

The  protestant  excepts  to  the  statement  of  evidence  con¬ 
tained  on  Page  7  of  the  Examiner’s  Report,  beginning  with 
the  sentence  4 ‘Station  WJAS.”  It  is  set  up  here  as  a  fact 
instead  of  the  opinion  of  an  expert  witness.  The  only  fact¬ 
ual  testimony  w’ith  respect  to  the  interference  condition 
which  would  exist  was  based  upon  the  testimony  of  witness 
Lodge,  beginning  with  Page  17  and  continuing  to  Page  46 
of  the  Transcript. 

Exceptions  to  Conclusions 

The  protestant  excepts  to  each  and  every  Conclusion 
reached  by  the  Examiner,  beginning  on  Page  7  of  his  Re¬ 
port  and  continuing  through  Page  8  to  the  Recommenda- 
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tion.  The  Conclusions  are  not  supported  by  the  evidence 
and  are  contrary  thereto. 

(a)  The  protestant  specifically  excepts  to  the j Conclusion 
of  the  Examiner  that  there  is  a  need  for  the  service  in  the 
area  sought  to  be  served  by  the  applicant.  The  Examiner 
should  have  found  that  there  was  no  need  for  the  service  in 
this  area  proposed  by  the  applicant  in  the  light  of  the  inter¬ 
ference  limitations  which  would  actually  exist.  | 

(b)  The  protestant  specifically  excepts  to  the  Conclusion 
in  the  second  paragraph  of  the  Conclusions  in  tjiat  the  ap¬ 
plicant  is  legally,  technically  and  financially  qualified  to  con¬ 
struct  and  operate  the  station  as  proposed.  The  Examiner 
should  have  found  that  the  applicant  was  not  legally  quali¬ 
fied,  having  failed  to  properly  establish  the  citizenship  of 
all  stockholders.  The  Examiner  should  have  found  that  the 
applicant  did  not  establish  its  financial  ability  to  construct 
and  operate  the  station  in  accordance  with  the!  testimony 
of  its  principal  witness,  Thomas. 

(c)  The  protestant  specifically  excepts  to  the  Conclusions 
contained  in  the  third  paragraph  beginning  on  Page  7  of 
the  Report.  The  Examiner  should  have  found  that  the 

granting  of  the  instant  application  would  prejudice 
424  the  granting  of  the  pending  application  of  Station 
WJAS  and  an  obstacle  in  the  form  of  interference 
would  be  injected  into  the  proper  and  most  economic  use  of 
the  frequency  of  1290  kilocycles,  in  that  the  granting  of  an 
application  on  the  part  of  the  Commission  for  Station 
WJAS  to  increase  its  power  from  1  kilowatt  to  p  kilowatts 
would  render  the  instant  application  impractical  and 
against  public  interest,  convenience  and  necessity. 

(d)  The  protestant  specifically  excepts  to  the  Conclu¬ 
sions  contained  in  the  first  complete  paragraph  on  Page  8, 
beginning  with  “In  view  of”  and  continuing  throughout 
this  paragraph,  in  that  the  Conclusion  is  not  supported  by 
the  factual  testimony  in  evidence  and  which  w^s  not  con¬ 
tradicted  or  overthrown.  (T.  29,  30  and  31)  (Protestant’s 
Exhibits  3  and  4)  The  Examiner  should  have  found  that 
the  area  and  population  sought  to  be  served  by  the  appli¬ 
cant  will  be  so  limited  in  the  light  of  the  interference  re¬ 
ceived  from  Station  WJAS  as  to  render  the  proposal  im¬ 
practical  in  its  attempt  to  give  proper  service  to  the  Water- 
bury  area  and  the  residents  thereof. 


i 
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(e)  The  protestant  specifically  excepts  to  the  findings  of 
the  Examiner  in  the  second  paragraph  on  Page  8,  beginning 
with  4 4 There  are  no  pending  applications”  and  continuing 
through  the  paragraph.  The  Examiner  in  stating  his  Con¬ 
clusions  contained  in  this  paragraph,  entirely  misconstrues 
one  of  the  principal  points  presented  by  the  instant  appli¬ 
cation.  He  should  have  found  that  the  granting  of  the  in¬ 
stant  application  before  the  consideration  and  granting  of 
the  application  of  WJAS,  would  create  a  new  question  of 
interference  and  place  a  legal  obstacle  in  the  way  of  the 
granting  of  the  application  of  Station  WJAS  which  was  not 
present  at  the  time  the  Commission  designated  the  applica¬ 
tion  of  WJAS  for  a  hearing,  and  which  question  and  ob¬ 
stacle  cannot  properly  be  judiciously  determined  except  on 
a  simultaneous  comparative  basis  on  the  proposals  of  the 
two  applicants. 

(f )  The  protestant  specifically  excepts  to  the  finding  by 
the  Examiner  that  the  proposed  antenna  site  and  antenna 

system  comply  with  the  policy  and  requirements  of 
425  the  Commission.  The  Examiner  should  have  found 

that  the  proposed  site  is  not  an  efficient  site  for  the 
rendering  of  proper  service  in  the  area  sought  to  be  served 
by  the  applicant.  His  conclusion  in  this  regard  is  diametri¬ 
cally  opposed  to  the  testimony  of  the  Federal  Communica¬ 
tions  Commission  Engineer.  (T.-128) 

(g)  The  protestant  specifically  excepts  to  the  finding  of 
the  Examiner  that  the  granting  of  the  instant  application 
would  be  in  accordance  with  a  fair,  efficient  and  equitable 
distribution  of  service  as  contemplated  by  Section  307  of 
the  Communications  Act  of  1934.  He  should  have  found 
that  the  granting  of  the  instant  application  would  not  pro¬ 
vide  a  fair,  efficient  and  equitable  distribution  of  service  as 
contemplated  by  Section  307  of  the  Communications  Act  of 
1934. 

(h)  The  protestant  specifically  excepts  to  the  last  Con¬ 
clusion  of  the  Examiner  on  Page  8  in  that  the  granting  of 
the  instant  application  wmuld  serve  public,  interest,  conveni¬ 
ence  and  necessity.  The  Examiner  should  have  found  that 
the  granting  of  the  instant  application  would  not  serve  pub¬ 
lic  interest,  convenience  and  necessity,  and  specifically  so, 
in  the  light  of  the  fact  that  public  interest,  convenience  and 
necessity  is  not  strictly  a  local  question,  but  embraces  other 
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localities  and  the  ramifications  set  up  by  pending  applica¬ 
tions. 


WHEREFORE : 

1.  The  protestant  specifically  excepts  to  the  Recommenda¬ 
tion  of  the  Examiner  in  that  the  application  of  the  Water- 
bury  Company,  Inc.,  be  granted,  in  that  there  |is  no  such 
application  pending  before  the  Commission.  If  |the  recom¬ 
mendation  of  the  Examiner  refers  to  the  granting  of  the 
WATR  Company,  Inc.,  it  is  erroneous  for  the  reasons  here¬ 
tofore  set  out  in  these  exceptions. 

2.  The  protestant  further  excepts  to  the  failure  of  the 
Examiner  to  find,  conclude  or  recommend  on  any  of  the 
questions  set  up  by  the  Protest  which  findings,  conclu¬ 
sions  and  recommendations  this  protestant  says!  are  perti¬ 
nent  and  necessary  for  the  proper  determination  qf  the  issue 
involved.  The  Examiner  should  have  passed  gpon  these 

questions  and  in  failing  to  do  so,  he  avoided  the  is- 
426  sues  upon  which  the  hearing  upon  the  instant  appli¬ 
cation  were  predicted. 

WHEREFORE,  in  view  of  the  errors  apparent  in  the 
Examiner's  Report,  as  pointed  out  above,  it  is  respectfully 
requested  that  Oral  Argument  on  the  said  Examiner’s  Re¬ 
port  No.  1-379  be  granted,  and  that  the  Commission  reverse 
the  said  Examiner  and  deny  the  application  of  Tihe  WATR 
Company,  Inc. 


April  21,  1937 


Respectfully  submitted, 

PITTSBURGH  RADIO  SUPPLY  HOUSE 

By  GEORGE  0.  SUTTON 
ASHLEY  L.  HAWKBN 
Its  Attorneys 

By :  ASHLEY  L.  HAWKEN 

I 

Verification 


City  of  Washington 
District  of  Columbia ,  ss: 

I 

. ,  being  first  duly  sworp  upon  his 

oath,  deposes  and  says  that  he  is  the  attorney: for  Pitts¬ 
burgh  Radio  Supply  House,  and  that  the  facts!  stated  in 
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the  foregoing  Exceptions  are  true  of  his  own  knowledge  ex¬ 
cept  as  to  such  statements  as  are  therein  stated  on  informa¬ 
tion  and  belief,  and  as  to  such  statements  lie  believes  them 
to  be  true. 


Subscribed  and  sworn  to  before  me,  a  Notary  Public,  in 
and  for  the  District  of  Columbia,  this  . . .  day  of  April,  1937. 


Notary  Public 

My  Commission  Expires  . 

Affidavit  of  Service 

City  of  Washington 

District  of  Columbia,  ss : 

427  Valerie  E.  Becker,  being  upon  her  oath  first  duly 
sworn,  savs  she  is  a  secretarv  in  the  office  of  George 
0.  Sutton  and  Ashlev  L.  Hawken  attornevs  in  behalf  of 

9/  * 

Pittsburgh  Radio  Supply  House,  and  that  on  this  day  she 
deposited  in  the  United  States  Mails  at  Washington,  D.  C., 
by  registered  mail,  sealed  envelopes  containing  a  true  and 
correct  copy  of  the  foregoing  Exceptions,  properly  ad¬ 
dressed  to  each  of  the  parties  who  participated  in  the  hear¬ 
ing  on  the  above-entitled  case. 

VALERIE  E.  BECKER 

Subscribed  and  sworn  to  before  me,  a  Notary  Public,  in 
and  for  the  District  of  Columbia,  this  . . .  day  of  April,  1937. 


Notary  Public 
My  Commission  Expires  . 

The  Original  is  Duly  Verified. 


FEDERAL  COMMUNICATIONS  COMMISSION  ET 


AL. 
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428  Before  the 

Federal  Communications  Commission 
Washington,  D.  C.  I 

File  No.  B3-P-1207  j 

Docket  No.  4292  I 

IN  RE  APPLICATION  OF  j 

The  WATR  Company,  Inc.,  (WATR)  j 

FOR  Construction  Permit 
LOCATION  Waterbury,  Connecticut 
OPERATING  ASSIGNMENT  SPECIFIED 
Frequency  1290  kc 

Power  250  watts 

! 

Hours  of  Operation  Unlimited 

j 

| 

Request  for  Oral  Argument 

Head  of  the  Lakes  Broadcasting  Company,  licensee  of 
Radio  Station  WEBC,  hereby  requests  oral  argujment  in  the 
above-entitled  case. 

HEAD  OF  THE  LAKES  BROADCASTING  CO. 
(Licensee  of  Station  WEBC) 

Bv  ARTHUR  W.  SCHAftFELD 
PHILIP  G.  LOUCKSl 
Affidavit  of  Service 

j 

District  of  Columbia 
City  of  Washington ,  ss: 

Verne  R.  Young  says  on  oath  that  on  April  26,  1937,  by 
registered  mail,  postage  prepaid,  he  sent  copies  of  the  fore¬ 
going  request  for  oral  argument  to  each  of  the  parties  who 
participated  in  the  hearing  on  the  above-entitled  applica¬ 
tion. 


Subscribed  and  sworn  to  before  me  this  ....  dqv  of  April, 
1937. 


. i 

Notary  Public 


(Seal) 

My  commission  expires 
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429  Extract  from 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #510 
May  11,  1937 
10:30  A.  M. 

PRESENT:  Commissioners  Svkes,  Chairman,  and 

Prall. 


*  #  * 


Hearing  Docket 
*  *  * 

The  Broadcast  Division  granted  request  for  oral  argu¬ 
ment  in  re  Examiner’s  Report  No.  1-379,  on  the  applica¬ 
tion  of  The  WATR  Company,  Inc.  (WATR),  Waterbury, 
Connecticut,  for  construction  permit,  Docket  No.  4292,  and 
directed  that  said  oral  argument  be  heard  on  June  3,  1937. 

*  *  # 


T.  J.  SLOWIE, 

Secretary. 

430  Extract  from 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #541 
July  6,  1937 
10 :30  A.  M. 

PRESENT :  Commissioners  Sykes,  Chairman  and  Case. 

#  *  * 

Hearing  Docket 

*  #  * 

Upon  consideration  of  the  application,  records  and  evi¬ 
dence  in  this  case,  Examiner’s  Report  No.  1-379,  the  excep¬ 
tions  thereto  and  the  oral  argument  heard,  the  Broadcast 


265 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL. 


Division  this  day  found  that  public  interest,  convenience 
and  necessity  would  not  be  served  by  granting  the  applica¬ 
tion  of  The  WATR  Company,  Inc.,  for  construction  per¬ 
mit  and  entered  its  final  order  denying  the  same  in  the  fol¬ 
lowing  case:  (Examiner  overruled) 

Ex.  Rept. 

&  Dock.  !  Action 

No.  File  No.  Applicant  Call  Letters  Nature  of  Application  Taken 
1-379  Bl-P-1207  The  WATR  WATR  Construction  perrnit  to  Appli- 
4292  Company,  Inc.,  make  changes  in  trans-  cation 

Waterbury,  Conn.  mitter;  install  direc-  Denied 

tional  antenna ; 
move  transmitted  from 
47  Grand  St.,  Waterbury 
Conn,  to  Baldwin.  Ave., 
Waterbury  Conn.^ 

Change  frequency  from 
1190  kc  to  1290  kc;  in¬ 
crease  power  fromj  lOOw. 
to  250  w.  and  change 
hours  of  operation  from 
Limited  to  Unlimited 
time. 


The  order  as  herein  entered  shall  be  effective  at  3  A.  M. 
E.  S.  T.  September  21, 1937.  | 

The  Commission  will  issue  and  publish  at  a  Subsequent 
date  an  opinion  setting  forth  a  statement  of  the  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

i 

i 

*  ♦  #  i 

i 

i 

T.  J.  SLOWIE,  | 

Secretary. 


431  Extract  from 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minuite  #541 
July  6,  1937 
2 :00  P.  M. 

i 

PRESENT :  Commissioners  Sykes,  Chairman  and  Case. 

i 

The  Broadcast  Division  reconvened  at  2 :00  Pj  M.  on  the 
afternoon  of  July  6,  1937,  and  reconsidered  its  action  of 
that  morning  in  denying  the  application  of  The  WATR 
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Company,  Incorporated,  for  construction  permit,  and 
granted  same  as  follows : 

Upon  reconsideration  of  the  application,  record  and  evi¬ 
dence  in  this  case,  Examiner’s  Report  No.  1-379,  the  excep¬ 
tions  thereto  and  the  oral  argument  heard,  the  Broadcast 
Division  this  day  found  that  public  interest,  convenience 
and  necessity  would  be  served  by  granting  the  application 
of  The  WATR  Company,  Incorporated,  for  construction 
permit,  and  entered  its  final  order  granting  the  same  in  the 
following  case:  (Examiner  sustained) 


Ex.  Rept. 

&  Dock.  Action 

No.  File  No.  Applicant  Call  Letters  Nature  of  Application  Taken 
1-379  Bl-P-1207  The  WATR  Construction  permit  to  Appli- 

4292  Company,  Inc.,  make  changes  in  trans-  cation 

Waterbury,  Conn.  mitter;  install  direc-  granted, 

tional  antenna;  move  subject 
transmitter  from  47  to  com- 
Grand  St.,  Waterbury,  pliance 
Conn,  to  Baldwin  Avc.,  with 
Waterbury,  Conn.;  Rules 

Change  frequency  from  132  & 
1190  kc  to  1290‘kc;  139. 


increase  power  from  100 
w.  to  250  w.  and 
change  hours  of  opera¬ 
tion  from  Limited  to  Un¬ 
limited  time. 

The  order  as  herein  entered  shall  be  effective  at  3  A.  M. 
E.  S.  T.  August  3, 1937. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  the  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

*  *  * 

T.  J.  SLOWIE, 

Secretary. 

432  Federal  Communications  Commission  22093 

Washington,  D.  C. 


July  6,  1937 

The  Commission  this  day  entered  its  final  order  as  indi¬ 
cated  herein  in  the  following  case : 
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Ex.  Docket 

Report  No.  Applicant 

1-379  4292  The  WATR 

Company,  Inc., 

Waterburv, 

Connecticut. 


Nature  of  Appl. 

Call  Construction  Permit 
Letters  to  make  changes  in 
WATR  transmitter;  install 
directional  antenna; 
move  transmitter  from 
47  Grand  St.,  Water¬ 
bury,  Conn,  to  Baldwin 
Ave.,  Waterbury,  Conn.; 
change  frequency  from 
1190  kc  to  1290  kc;  in 
crease  power  from  100 
watts  to  250  watts  and 
change  hours  of  opera¬ 
tion  from  Limited  to 
Unlimited  time. 


Action  Taken 
Application 
granted  sub¬ 
ject  to  com¬ 
pliance  with 
Rules  132 
and  139. 


The  order  as  herein  entered  shall  be  effective  at  3  A.  M., 
Eastern  Standard  Time,  August  3,  1937. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  th^  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

BY  ORDER  OF  THE  COMMISSION:  ! 


433  Before  the  j  22322 

Federal  Communications  Commission  j 
Washington,  D.  C. 

Docket  No.  4292 

In  the  Matter  of 

The  WATR  Company,  Inc.,  (WATR)  | 

Waterbury,  Connecticut 
For  Construction  Permit 


Submitted  June  3,  1937  Decided  July  6,  1937 

Held,  that  the  granting  of  an  application  for  construction 
permit  to  install  directional  antenna,  change  freqaency,  and 
increase  power  and  hours  of  operation,  would  serve  public 
interest,  convenience  and  necessity. 


Appearances 

Horace  L.  Lohnes  on  behalf  of  the  applicant ; 

George  O.  Sutton,  Ashley  L.  Hawken  and  Jame§  L.  Prof¬ 
fitt  on  behalf  of  Station  WJAS ;  j 

Alexander  Kahn  and  Reed  T.  Rollo  on  behalf  of  Station 
WE VD ;  | 

Ben  S.  Fisher  and  Charles  V.  Wayland  on  behalf  of  Sta¬ 
tions  WTNJ  and  WORC ; 
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Paul  M.  Segal  and  George  S.  Smith  on  behalf  of  Station 
KDYL ; 

Arthur  W.  Scharfeld  and  Philip  G.  Loucks  on  behalf  of 
Station  WEBC; 

James  D.  Cunningham  on  behalf  of  the  Federal  Commun¬ 
ications  Commission. 

Statement  of  Facts  and  Grounds  for  Decision 
Bv  the  Commission, 

Broadcast  Division,  Commissioners  Sykes,  Chairman, 
Case,  and  Prall. 

This  proceeding  arose  upon  the  application  of  The 
WATR  Company,  Inc.,  (WATR),  Waterbury,  Connecticut, 
for  a  construction  permit  to  install  directional  antenna, 
change  its  frequency  from  1190  kilocycles  to  1290  kilocycles, 
increase  its  power  from  100  watts  to  250  watts,  and  change 
hours  of  operation  from  limited  to  unlimited  time. 
434  This  application  was  filed  on  June  16,  1936,  and 
was  granted  by  the  Commission  on  September  22, 

1936,  without  a  hearing.  Thereafter,  and  before  the  effec¬ 
tive  date  thereof,  Pittsburgh  Radio  Supply  House,  licensee 
of  Radio  Station  WJAS,  Pittsburgh,  Pennsylvania,  filed  its 
protest  against  the  granting  of  the  application,  whereupon 
the  application  was  designated  for  hearing  on  January  18, 

1937,  before  an  examiner  duly  appointed  by  the  Commis¬ 
sion.  On  January  18,  1937,  by  stipulation  of  all  the  parties, 
the  hearing  was  continued  to  January  29,  1937,  and  the  case 
was  accordinglv  heard  on  that  date.  On  March  20,  1937  said 
examiner  submitted  his  report  (No.  1-379)  recommending 
that  the  application  be  granted.  Exceptions  to  the  Exam¬ 
iner’s  Report  were  filed  by  the  Pittsburgh  Radio  Supply 
House  and  oral  argument  was  requested.  Oral  Argument 
was  heard  before  the  Broadcast  Division  on  June  3,  1937. 
The  exceptions  raised  no  questions  not  necessarily  involved 
in  the  consideration  of  the  application  upon  its  merits. 
Thereafter,  on  July  6,  1937,  the  Commission  entered  its 
final  order  granting  the  application,  effective  at  3  A.  M.,  E. 
S.  T.,  August  3, 1937. 

At  the  outset  of  the  hearing,  counsel  for  the  applicant 
made  a  motion  that  the  protest  of  Pittsburgh  Radio  Supply 
House  be  dismissed  and  denied,  and  that  the  grant  made  on 


i 

i 

i 


FEDERAL  COMMUNICATIONS  COMMISSION  ET  AL.  269 

I 

i 

September  22,  1936  to  the  applicant  be  made  absolute  and 
final.  In  support  of  this  motion  it  was  contended  that  the 
Communications  Act  and  the  rules  of  the  Commission  did 
not  contemplate  the  filing  of  a  protest  to  the  granting  of  an 
application  for  a  construction  permit  without  a  hearing. 

Rule  104.4  provides  in  part  as  follows : 

“When  upon  application  any  instrument  of  authoriza¬ 
tion  is  granted  by  the  Commission  without  a  heading  pur¬ 
suant  to  section  309(a)  of  the  Act,  such  grant  shall  remain 
conditional  for  a  period  of  not  less  than  30  days  from  the 
date  on  which  public  announcement  thereof  is  fiiade,  or 
from  its  effective  date,  if  a  later  date  is  specified,  during 
which  30  days  any  person  aggrieved  or  whose  interests  may 
be  adversely  affected  may  obtain  a  hearing  upoij  such  an 
application  by  filing  a  protest  as  set  forth  in  rule  105.21 
(b).”  | 

Section  309(a)  of  the  Act  is  as  follows:  | 

j 

“If  upon ‘examination  of  any  application  for  a  station 
license  or  for  the  renewal  or  modification  of  a  station  license 
the  Commission  shall  determine  that  public  interest,  con¬ 
venience,  or  necessity  would  be  served  by  the  granting 
thereof,  it  shall  authorize  the  issuance,  renewal,  or  modifica¬ 
tion  thereof  in  accordance  with  said  finding.  In  ihe  event 
the  Commission  upon  examination  of  any  such  application 
does  not  reach  such  decision  with  respect  theretq,  it  shall 
notify  the  applicant  thereof,  shall  fix  and  give  notice  of  a 
time  and  place  for  hearing  thereon,  and  shall  afford  such 
applicant  an  opportunity  to  be  heard  under  such  rules  and 
regulations  as  it  may  prescribe.’ ’ 

It  is  the  opinion  of  the  Commission  that  the  plqin  intent 
and  purpose  of  Rule  104.4,  when  read  in  the  ligljit  of  the 
Communications  Act,  was  to  cover  the  situation  presented 
by  the  motion  under  consideration.  For  this  reasdn  the  act 
of  the  Commission  in  setting  the  application  of  The  WATR 
Company,  Inc.,  for  hearing,  following  the  protest  of  Pitts¬ 
burgh  Radio  Supply  House,  was  fully  in  accord  with  its 
powers  and  duties  under  the  Communications  Act  and  the 
Commission’s  Rules  of  Practice  and  Procedure. 

435  Applicant  is  incorporated  under  the  lawrs  of  the 
State  of  Connecticut.  Harold  Thomas,  its  president 

i 

i 
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and  General  Manager,  owns  89%  of  the  stock;  Milton 
Meyers  10% ;  and  Mrs.  Lillian  Thomas,  wife  of  the  Presi¬ 
dent,  1%.  All  of  the  officers,  directors  and  stockholders 
are  American  citizens.  It  therefore  appears  that  applicant 
is  legally  qualified  to  own  and  operate  the  radio  station  here 
proposed. 

Applicant  has  a  net  worth  of  $13,262.42.  It  has  an  auth¬ 
orized  capital  stock  of  $50,000,  of  which  $12,500  is  now  out¬ 
standing.  Applicant  proposes  the  issuance  of  additional 
stock  to  the  present  stockholders  in  porportion  to  their  cur¬ 
rent  holdings,  and  the  testimony  of  the  majority  t  tock- 
holder  discloses  his  willingness  and  financial  ability  to  pur¬ 
chase  additional  stock.  The  estimated  cost  of  the  new  con¬ 
struction  proposed  is  $10,000,00.  It  appears,  therefore, 
that  the  applicant  is  financially  able  to  carry  out  its  pro¬ 
posal. 

The  present  personnel  of  the  station  consists  of  13  per¬ 
sons,  including  a  general  manager,  program  director,  sec¬ 
retary,  continuity  writer,  three  announcers,  three  opera¬ 
tors,  two  salesmen,  and  a  janitor.  It  also  appears  that  ap¬ 
plicant  is  technically  qualified  in  every  respect. 

Station  WATR  has  contributed  free  time  liberally  to 
religious,  fraternal,  charitable,  patriotic  and  civic,  organi¬ 
zations.  Applicant  has  entered  into  a  contract  for  one  year 
with  Intercity  Broadcasting  System  for  unlimited  service. 
Local  broadcasts  are  provided  by  the  Waterbury  Democrat, 
a  local  newspaper.  The  station  is  also  a  subscriber  to  the 
Transradio  News  Service.  It  is  shown  that  the  programs 
of  the  station  consist  of  approximately  40%  Intercity 
Broadcasting  System  network  and  60%  local,  and  that  the 
programs  are  generally  meritorious. 

In  addition  to  continuing  the  free  service  of  its  facilities 
to  charitable,  religious,  civic  and  educational  organizations, 
applicant  shows  that  with  the  additional  facilities  and  un¬ 
limited  hours  of  operation  the  station  will  greatly  extend 
its  advertising  facilities  to  business  men  and  organizations 
now  deprived  of  such  facilities,  and  that  its  income  will  be 
materially  enhanced.  The  evidence  shows  that  a  number  of 
advertisers  use  the  facilities  of  the  station  during  the  eve¬ 
ning  hours  in  the  summer-time,  and  that  the  granting  of 
the  application  for  unlimited  time  would  make  possible  de- 
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voting-  50%  of  its  time  to  chain  service  and  50%  to  local 
service. 

The  population  of  the  metropolitan  area  of  Waterbury, 
according  to  the  1930  United  States  Census  report,  is  140,- 
575,  while  the  statistical  bureau  of  the  State |  Board  of 
Health  shows  the  present  population  of  the  city  proper  to 
be  105,700.  This  population  is  composed  largely  of  skilled 
and  non-skilled  laborers  employed  in  the  nurrierous  fac¬ 
tories  located  in  the  city  of  Waterbury. 

Testimony  of  competent  engineers  shows  that! the  equip¬ 
ment  proposed  by  applicant  is  satisfactory  from  an  engi¬ 
neering  standpoint. 

Station  WTIC,  a  clear  channel  station  located  at  Hart¬ 
ford,  Connecticut,  operating  on  50  kilowatts,  is  the  only  sta¬ 
tion  rendering  a  primary  service  to  this  entire  area.  Sta¬ 
tion  WBRY  (operating  on  1530  kc,  1  kw,  unlimited),  with 
transmitter  just  outside  of  Waterbury,  would  be  expected 
to  render  an  acceptable  degree  of  service  to  some  of  this 
area. 

436  There  would  be  no  objectionable  interference  to 
Stations  WYBZ  or  WJAS  by  applicant,  although  the 
latter  would  contribute  objectionable  interference  to  the 
proposed  station  at  night,  limiting  applicant  to  approxi¬ 
mately  its  6  mv/m  contour.  Because  of  the  characteristics 
of  the  directional  antenna  used  by  Station  WORb,  and  the 
conductivity  of  the  territory,  which  is  less  than!  the  aver¬ 
age,  WORC  would  receive  no  objectionable  interference 
from  applicant.  Stations  WCAP  and  WTNJ  aire  located 
at  less  than  the  average  recommended  separation,  and 
WO  AM  is  slightly  beyond  same.  It  is  shown  that  the  inter¬ 
ference  to  these  stations  from  another  station  on!  1280  kilo¬ 
cycles  would  be  greater  than  that  contributed  by !  applicant. 
Stations  WBBR,  WFAB,  and  WHAZ,  all  operating  on  1300 
kilocycles,  would  not  sustain  objectionable  interference 
from  applicant  WATR  because  of  the  radiation  pattern  of 
its  proposed  directional  antenna.  For  the  same  reason,  Sta¬ 
tions  WHBI  and  WNEW  would  not  receive  objectionable 
interference.  The  interference  to  Station  WDR0  would  be 
slightly  within  its  one-half  millivolt  contour.  It  is  shown 
that  such  interference  would  not  constitute  objectionable 
interference  by  reason  of  improvement  in  receiver  designs. 

Upon  consideration  of  the  above  application,  l  the  testi- 
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mony  adduced  at  the  hearing,  the  Examiner’s  Report,  the 
exceptions  thereto,  the  oral  argument  and  the  entire  record, 
the  Commission  is  of  the  opinion,  and  so  found,  that  the 
public  interest,  convenience  and  necessity  would  be  served 
through  a  grant  thereof.  Accordingly,  on  July  6,  1937,  the 
Commission  entered  its  final  order  granting  the  application, 
subject  to  compliance  with  Rules  132  and  139,  effective  as 
of  3 :00  A.  M.,  E.  S.  T.,  August  3,  1937. 

I  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  the  Statement  of  Facts  and  Grounds  for  Deci¬ 
sion  of  the  Federal  Communications  Commission  in  Docket 
No.  4292 

T.  J.  SLOWIE, 

(Seal)  Secretary. 

By  THEODORE  PIERSON 

437  Endorsed :  Federal  Communications  Commission 
Aug  12  1937  Office  of  Secretary 

Endorsed:  Received  Aug  13  1937  Docket  Section 

COPY 

BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON,  D.  C. 


Docket  4292. 


IN  THE  MATTER  OF  AN  APPLICATION  OF 
WATR  COMPANY,  INC., 

FOR  CONSTRUCTION  PERMIT. 


Petition  for  Rehearing. 


GEORGE  0.  SUTTON, 
ASHLEY  L.  HAWKEN, 
JAMES  L.  PROFITT, 
National  Press  Building, 
Washington,  D.  C., 

Attorneys  for  Pittsburgh 
Radio  Supply  House 
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ARTHUR  W.  SCHARFELD 
PHILIP  G.  LOUCKS; 

National  Press  Building, 
Washington,  D.  C., 

Attorneys  for  Head  of  the 
Lakes  Broadcasting  Company 

PAUL  M.  SEGAL,  ! 

GEORGE  S.  SMITH,  j 
Shoreham  Building,  j 
Washington,  D.  C.,  j 

Attorneys  for  Intermountain 
Broadcasting  Corporation 

i 

438  BEFORE  THE  | 

FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON,  D.  C.  ! 


Docket  4292. 

i 

— 

IN  THE  MATTER  OF  AN  APPLICATION1  OF 
WATR  COMPANY,  INC., 

FOR  CONSTRUCTION  PERMIT.  I 


Petition  for  Rehearing. 

I 

i 

—  ■  - 

| 

This  12th  day  of  August  come  Pittsburgh  Radio  Supply 
House,  Head  of  the  Lakes  Broadcasting  Compady  and  In¬ 
termountain  Broadcasting  Corporation  and  petition  (1) 
that  pending  action  upon  this  petition  the  commission  en 
banc  postpone  from  time  to  time  the  effective  date  of  the 
decision  of  the  Broadcast  division  of  July  6,  1937^  effective 
August  3,  1937,  granting  the  application  described  in  the 
caption  hereof,  and  (2)  that  upon  consideration  of  the  alle¬ 
gations  of  this  petition  the  commission  en  banc\  enter  its 
order  granting  a  rehearing  of  this  matter  as  provided  for 
by  sections  5  (c)  and  405  of  the  Communications  Act  of 
1934,  and  in  support  show: 
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(1)  The  Communications  Act  of  1934  does  not  delegate 
to  the  Federal  Communications  commission  or  anv  of  the 

Divisions  thereof  the  power  to  make  legislative  en- 

439  actments;  any  such  grant  would  have  been  contrary 
to  the  limitations  of  the  Constitution  of  the  United 

States  of  America. 

(2)  Any  findings  made  by  the  commission  or  any  divi¬ 
sion  thereof  must  relate  solely  to  whether  or  not  public  in¬ 
terest,  convenience  or  necessity  will  be  served  as  a  result 
of  facts  specifically  found  by  the  commission  or  division. 

(3)  Upon  the  making  of  the  finding  with  regard  to  any 
application  the  power  of  the  commission  or  division  is  ex¬ 
hausted  and  there  attach  as  a  result  of  such  findings  the 
rights  and  liabilities  established  by  Congress  in  the  Com¬ 
munications  Act  of  1934. 

(4)  Upon  a  consideration  of  the  evidence  presented  in 
the  regular  course,  the  Broadcast  division  with  regard  to 
the  application  described  in  the  caption  made  findings  that 
public  interest,  convenience  and  necessity  would  not  be 
served  by  the  granting  of  the  application,  such  findings 
being  exemplified  by  its  decision  and  order  made  public  and 
reported  in  mimeograph  21983,  dated  July  6,  1937,  as  fol¬ 
lows  : 

“Ex.  Rep.  The  WATR  Company,  lne.  Denied  CP  to  make  changes  in  trans- 

1-379  Waterbury,  Conn.  mitter;  install  directional  antenna; 

WATR  move  transmitter  locally  in  Water¬ 

bury;  change  freq.  from  1190  to  1290 
kc;  increase  power  from  100  watts  to 
250  watts  and  change  hours  of  opera¬ 
tion  from  limited  to  Unltd.  Examiner 
M.  EL  Dalberg  reversed.  Order  effec¬ 
tive  Sept.  21/37.” 

(5)  Thereafter  and  without  any  change  in  the  factual 
situation  and  without  anv  new  or  additional  evi- 

440  dence,  the  Broadcast  division  attempted  to  make 
another  and  different  finding,  reported  by  its  mim¬ 
eograph  21992,  published  on  the  afternoon  of  July  6,  1937, 
as  follows: 

“Application  Reconsidered  and  Granted 

“Ex.  Rep.  The  WATR  Company,  Inc.  Granted  CP  to  make  changes  in  trans- 

1-379  Waterbury,  Conn.  mitter;  install  directional  antenna; 

WATR  move  transmitter  locally  in  Water¬ 

bury;  change  freq.  from  1190  to  1290 
kc;  increase  power  from  100  watts  to 
250  watts  and  change  hours  of  opera¬ 
tion  from  limited  to  Unltd.  Examiner 
M.  H.  Dalberg  sustained.  Order  effec¬ 
tive  August  3,  1937.* * 
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(6)  The  commission  having  exhausted  its  f^ct-finding 
power  and  the  denial  of  the  application  having  |  become  a 
legislative  act  of  Congress  pursuant  to  the  provisions  of  the 
Communications  Act  of  1934,  and  there  having  been  no  new 
evidence  and  no  change  of  circumstances^  the  pur- 

441  ported  action  of  the  Broadcast  division  at  its  after¬ 
noon  session  attempting  to  grant  the  application  of 

WATR  was  void  and  unlawful. 

I 

! 

Respectfully  submitted, 

I 

j 

PITTSBURGH  RADIO  SUPPLY!  HOUSE, 

By  GEORGE  0.  SUTTON, 
ASHLEY  L.  HAWKEN, 
JAMES  L.  PROFITT^ 

Its  Attorneys. 

HEAD  OF  THE  LAKES  BROADCASTING  COMPANY, 

By  ARTHUR  W.  SCHARFELD, 
PHILIP  G.  LOUCKS,  j 
Its  Attorneys. 

\ 

INTERMOUNTAIN  BROADCASTING  CORPORA¬ 
TION,  | 

By  PAUL  M.  SEGAL,  ! 

GEORGE  S.  SMITH,  j 
Its  Attorneys. 

442  AFFIDAVIT. 

Washington,  District  of  Columbia,  SS: 

George  S.  Smith  says  on  his  oath  that  he  is  one  of  the  at¬ 
torneys  in  these  proceedings ;  he  has  read  the  foregoing  pe¬ 
tition  and  knows  that  such  facts  as  are  alledged  therein  are 
true.  ! 

i 

GEORGE  S.  SMITH.  ! 

| 

Subscribed  and  sworn  to  before  me  this  12th  day  of  Au¬ 
gust,  1937.  My  commission  will  expire . . . 


Notary  Public. 
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RECEIPT. 

We  each  acknowledge  receipt  of  a  copy  of  the  foregoing 
petition. 

HORACE  L.  LOHNES, 

Attorney  for  W ATR  Company,  Inc. 

REED  T.  ROLLO, 

Attorney  for  Debs  Memorial 
Radio  Fund,  Inc. 

BEX  S.  FISHER  and  CHARLES  B.  WEYLAND, 

Attorneys  for  WO  AX.  Inc.  and 
Alfred  Frank  Klindienst. 

August  12,  1937. 

443  Endorsed :  Federal  Communications  Commission 
Aug  17  1937  Office  of  Secretary 

Endorsed :  Received  Aug  18  1937  Docket  Section 

Federal  Communications  Commission 

Washington,  D.  C. 

Docket  No.  4292. 

In  re  Application  of : 

The  WATR  Company,  Incorporated, 

Waterbury,  Connecticut, 

For  Construction  Permit 

Answer  and  Opposition  to  Petition  for  Rehearing 

Comes  now  The  WATR  Company,  Incorporated 
(WATR),  Waterbury,  Connecticut,  by  its  attorneys,  Hor¬ 
ace  L.  Lohnes  and  E.  D.  Johnston,  and  files  this  answer  and 
opposition  to  the  Petition  for  Rehearing  filed  on  behalf  of 
Pittsburgh  Radio  Supply  House,  Head  of  the  Lakes  Broad¬ 
casting  Company  and  Intermountain  Broadcasting  Corpo¬ 
ration  in  this  cause. 

I. 

The  WATR  Company,  Incorporated,  is  the  licensee  of 
WATR,  operating  in  Waterbury,  Connecticut,  on  1190 
kilocycles  with  100  watts  power,  limited  time.  This  appli¬ 
cation  is  for  a  construction  permit  to  change  frequency  to 
1290  kilocycles,  increase  operating  power  to  250  watts,  and 
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change  the  operating  hours  from  limited  time  tb  unlimited 
time,  employing  a  directional  antenna  during  nighttime 
hours  of  operation. 

n. 

The  application  was  granted  by  the  Commission  on  Sep¬ 
tember  22,  1936,  and  afterwards  designated  for  hearing  be¬ 
cause  of  a  protest  filed  by  the  Pittsburgh  Radio  Supply 
House,  licensee  of  WJAS,  Pittsburgh,  Pennsylvania.  The 
hearing  was  held  on  January  29,  1937,  and  the  Examiner’s 
Report,  recommending  that  the  application  be  granted,  was 
released  on  April  7,  1937.  Although  six  respondents  were 
represented  at  the  hearing,  only  the  Pittsburgh  ftadio  Sup¬ 
ply  House  hied  exceptions  and  only  the  Pittsburgh  Radio 
Supply  House  and  the  Head  of  the  Lakes  Broadcasting 
Company  requested  oral  argument. 

EX  ! 

| 

Oral  argument  before  the  Broadcast  Division; was  heard 
June  3,  1937.  Of  the  parties  who  were  represented  at  the 
hearing,  only  the  applicant  and  the  Pittsburgh  ^adio  Sup¬ 
ply  House  presented  oral  argument.  Thereafter,  on  July 
6,  1937,  the  case  was  decided  by  the  Broadcast  Division. 

444  IV.  ! 

| 

On  July  6,  1937,  a  report  of  the  denial  of  this  application, 
the  order  to  be  effective  September  21,  1937,  emanated  from 
the  Press  Room  of  the  Commission.  This  was  p  press  re¬ 
lease,  bearing  the  mimeograph  number  21983,  and  not  an 
official  document  of  the  Commission.  The  applicant  is  in¬ 
formed,  and,  being  so  informed,  believes  and  alleges,  that 
this  report  was  released  by  the  Press  Room  before  the 
meeting  of  the  Broadcast  Division  which  was  held  that  day, 
and  in  which  various  applications  and  other  matters  re¬ 
ceived  action  by  the  Broadcast  Division,  was  jconcluded, 
and  that  the  Division  at  the  same  meeting  and  ob  the  same 
day  gave  further  consideration  to  the  evidence  ip  the  case 
and  decided  that  the  application  should  be  grahted.  The 
Press  Room  then  issued  the  release  bearing  mimeograph 
number  21992,  which  reported  that  the  application  was  re¬ 
considered  and  granted,  the  order  to  become  effective  Au¬ 
gust  3, 1937. 
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RECEIPT. 

We  each  acknowledge  receipt  of  a  copy  of  the  foregoing 
petition. 

HORACE  L.  LOHNES, 

Attorney  for  WATR  Company ,  Inc. 

REED  T.  ROLLO, 

Attorney  for  Debs  Memorial 
Radio  Fund,  Inc. 

BEN  S.  FISHER  and  CHARLES  B.  WEYLAND, 

Attorneys  for  TFOAX,  Inc.  and 
Alfred  Frank  Klindienst. 

August  12,  1937. 

443  Endorsed :  Federal  Communications  Commission 
Aug  17  1937  Office  of  Secretary 

Endorsed:  Received  Aug  18  1937  Docket  Section 

Federal  Communications  Commission 

Washington,  D.  C. 

Docket  No.  4292. 

In  re  Application  of : 

The  WATR  Company,  Incorporated, 

Waterbury,  Connecticut, 

For  Construction  Permit 

Answer  and  Opposition  to  Petition  for  Rehearing 

Comes  now  The  WATR  Company,  Incorporated 
(WATR),  Waterbury,  Connecticut,  by  its  attorneys,  Hor¬ 
ace  L.  Lohnes  and  E.  D.  Johnston,  and  files  this  answer  and 
opposition  to  the  Petition  for  Rehearing  filed  on  behalf  of 
Pittsburgh  Radio  Supply  House,  Head  of  the  Lakes  Broad¬ 
casting  Company  and  Intermountain  Broadcasting  Corpo¬ 
ration  in  this  cause. 

I. 

The  WATR  Company,  Incorporated,  is  the  licensee  of 
WATR,  operating  in  Waterbury,  Connecticut,  on  1190 
kilocycles  with  100  watts  power,  limited  time.  This  appli¬ 
cation  is  for  a  construction  permit  to  change  frequency  to 
1290  kilocycles,  increase  operating  power  to  250  watts,  and 
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change  the  operating  hours  from  limited  time  to  unlimited 
time,  employing  a  directional  antenna  during  nighttime 
hours  of  operation. 

II.  | 

The  application  was  granted  by  the  Commission  on  Sep¬ 
tember  22,  1936,  and  afterwards  designated  for  hearing  be¬ 
cause  of  a  protest  filed  by  the  Pittsburgh  Radio  Supply 
House,  licensee  of  WJAS,  Pittsburgh,  Pennsylvania.  The 
hearing  was  held  on  January  29,  1937,  and  the  Examiner’s 
Report,  recommending  that  the  application  be  granted,  was 
released  on  April  7,  1937.  Although  six  respondents  were 
represented  at  the  hearing,  only  the  Pittsburgh  Radio  Sup¬ 
ply  House  filed  exceptions  and  only  the  Pittsburgh  Radio 
Supply  House  and  the  Head  of  the  Lakes  Broadcasting 
Company  requested  oral  argument. 

m.  | 

Oral  argument  before  the  Broadcast  Division  was  heard 
June  3,  1937.  Of  the  parties  who  were  represented  at  the 
hearing,  only  the  applicant  and  the  Pittsburgh  Radio  Sup¬ 
ply  House  presented  oral  argument.  Thereafter,  on  July 
6,  1937,  the  case  was  decided  by  the  Broadcast  division. 

444  IV.  | 

On  July  6,  1937,  a  report  of  the  denial  of  this  application, 
the  order  to  be  effective  September  21,  1937,  emanated  from 
the  Press  Room  of  the  Commission.  This  was  a  press  re¬ 
lease,  bearing  the  mimeograph  number  21983,  and  not  an 
official  document  of  the  Commission.  The  applicant  is  in¬ 
formed,  and,  being  so  informed,  believes  and  alleges,  that 
this  report  was  released  by  the  Press  Room  before  the 
meeting  of  the  Broadcast  Division  which  was  held  that  day, 
and  in  which  various  applications  and  other  piatters  re¬ 
ceived  action  by  the  Broadcast  Division,  was  ^concluded, 
and  that  the  Division  at  the  same  meeting  and  oh  the  same 
day  gave  further  consideration  to  the  evidence  in  the  case 
and  decided  that  the  application  should  be  grafted.  The 
Press  Room  then  issued  the  release  bearing  mjmeograph 
number  21992,  which  reported  that  the  application  was  re¬ 
considered  and  granted,  the  order  to  become  effective  Au¬ 
gust  3,  1937.  | 

! 

i 


i 

i 
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V. 

Although  it  appears  that  the  action  of  the  Broadcast  Di¬ 
vision  in  reconsidering  and  granting  this  case  took  place 
in  the  same  meeting  in  which  the  first  decision  was  to  deny 
it,  applicant  submits  that  the  change  in  the  decision  could 
have  been  made  at  any  time  prior  to  the  effective  date, 
which  was  to  have  been  September  21,  1937.  The  Commis¬ 
sion’s  order,  in  any  case,  does  not  become  a  final  order  until 
the  effective  date  thereof.  This  lias  been  the  practice  of 
the  Commission  and  is  in  accordance  with  its  Buies  and 
Regulations  and  the  Communications  Act  of  1934,  which 
provides  for  the  filing  of  petitions  for  rehearing  and  for 
the  taking  of  appeals  within  20  days  after  the  effective  date 
of  the  action  complained  of.  It  should  be  noted  that  in  this 
case  the  findings  of  the  Commission,  which  are  an  essential 
part  of  any  decision,  are  in  support  of  the  conclusion  that 
public  interest,  convenience  and  necessity  would  be  served 
through  a  grant  of  the  application.  These  findings,  which 
are  the  onlv  findings  which  have  issued  from  the  Commis- 
sion  in  this  case,  are  contained  in  the  Statement  of  Facts 
and  Grounds  for  Decision. 

VI. 

The  Petition  for  Rehearing  to  which  this  opposition  is 
directed  purports  to  have  been  filed  under  the  authority  of 
Sections  5  (c)  and  405  of  the  Communications  Act  of  1934. 
Section  5  (c)  provides,  in  part, 

445  n  *  *  *  Amr  order,  decision,  or  report  made  or 
other  action  taken  by  anv  of  said  divisions  in  re- 
spect  of  any  matters  so  assigned  or  referred  to  it  shall 
have  the  same  force  and  effect,  and  may  be  made,  evi¬ 
denced,  and  enforced  in  the  same  manner  as  if  made,  or 
taken  by  the  Commission,  subject  to  rehearing  by  the  Com¬ 
mission  as  provided  in  Section  405  of  this  Act  for  rehear¬ 
ing  cases  decided  bv  the  Commission  *  *  V’ 

Section  405  provides,  in  effect,  that  after  a  decision, 
order,  or  requirement  has  been  made  by  the  Commission 
in  any  proceeding,  any  party  thereto  may  at  any  time  make 
application  for  rehearing  of  the  same  and  the  Commission 
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may  in  its  discretion  grant  sucli  a  rehearing,  if  sufficient 
reason  therefor  be  made  to  appear,  provided  tliat  in  the 
case  of  a  decision,  order  or  requirement  made  uhder  Title 
III  the  application  must  be  made  within  20  days  after  the 
effective  date  and  it  4  4  may  be  made  by  any  paifty  or  any 
person  aggrieved  or  whose  interests  are  adversely  affected 
thereby.  Applications  for  rehearing  shall  be  governed  by 
such  general  rules  as  the  Commission  may  establish.  '' 
Pursuant  to  Section  405  of  the  Act,  the  Commission  adopted 
Rule  106.31,  which  requires  that  a  petition  for  |  rehearing 
shall  show: 

“  (a)  That  new  or  additional  material  evidence!  has  been 
discovered  which  petitioner  after  due  diligence !  could  not 
have  known  at  the  time  of  the  original  hearing,  j  or 
(b)  That  the  Commission  in  its  decision,  order,  or  require¬ 
ment  overlooked  or  did  not  consider  some  material  ques¬ 
tion  of  law  or  matter  of  fact  which,  if  considered,  would 
have  changed  its  decision,  order,  or  requirement” 

The  petitioners  for  rehearing  have  wholly  failed  to  com¬ 
ply  with  the  requirements  of  Section  405  of  the  I  Act  or  of 
Rule  106.31  of  the  Commission's  Rules  and  Regulations. 
They  have  not  shown  that  any  new  or  additional  material 
evidence  has  been  discovered  or  that  the  Commission  over¬ 
looked  or  did  not  consider  any  material  question;  of  law  or 
matter  of  fact  which,  if  considered,  would  have  changed  its 
decision.  Furthemore,  they  have  failed  to  show;  that  they 
were  aggrieved  in  any  way  or  that  their  interests  are  in 
any  manner  adversely  affected  by  the  Commission's  deci¬ 
sion  in  this  case.  Applicant  submits  that  sufficient  reason 
for  granting  a  rehearing  of  this  matter  has  not  been  made 
to  appear,  as  required  by  Section  405  of  the  Act!  and  Rule 
106.31. 

WHEREFORE,  THE  PREMISES  CONSIDERED,  it 
is  respectfully  requested  that  the  Commission  <Jeny  each 
and  all  of  the  prayers  contained  in  the  Petition  for  Re¬ 
hearing  heretofore  filed  on  behalf  of  Pittsburgh 
446  Radio  Supply  House,  Head  of  the  Lakes  broadcast¬ 
ing  Company  and  Intermountain  Broadcasting  Cor- 
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poration  in  connection  with  the  application  of  The  AVATR 
Company,  Incorporated,  for  construction  permit. 

Respectfully  submitted, 

THE  AVATR  COMPANY,  INCORPORATED, 

Bv  HORACE  L.  LOHNES. 

•/  * 

Munsey  Building,  AVashington,  D.  C. 

1  E.  D.  JOHNSTON, 

Munsey  Building,  AA7ashington,  D.  C. 
Its  Attorneys. 

August  17,  1937. 

Affidavit 

District  of  Columbia  :  s.s 

E.  D.  Johnston,  being  first  duly  sworn,  deposes  and  says 
that  he  is  of  counsel  for  The  AVATR  Company,  Incorpo¬ 
rated,  that  he  has  read  the  foregoing  Answer  and  Opposi¬ 
tion  to  Petition  for  Rehearing  by  him  subscribed  and  that 
the  facts  alleged  therein  are  true,  except  as  to  those  which 
are  stated  on  information  and  belief,  and  as  to  those  he  be¬ 
lieves  them  to  be  true. 

E.  D.  JOHNSTON 

Subscribed  and  sworn  to  before  me  this  17th  day  of  Au¬ 
gust,  1937. 


Notary  Public 

My  commission  expires  February  15,  1941. 

Receipt 

AVe  each  acknowledge  receipt  of  a  copy  of  the  foregoing 
petition. 

!  GEORGE  0.  SUTTON, 

Attorney  for  Pittsburgh  Radio  Supply  House , 

ARTHUR  AAr.  SCHARFELD, 
Attorney  for  Head  of  the  Lakes  Broadcasting 
Company , 
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GEORGE  S.  SMITH,  j 

Attorney  for  Intermountain  Broadcasting 
Corporation , 

REED  T.  ROLLO,  | 

Attorney  for  Debs  Memorial  Radio  Fund ,  Inc., 

CHARLES  Y.  WAYLAND, 
Attorney  for  WO  AX,  Inc .  and  Alfred  Frank 
Kleindienst. 

447  The  Commission,  en  banc  denied  the  request  con¬ 
tained  in  a  Petition  for  Hearing,  filed  by  Pittsburgh 

Radio  Supply  House,  Head  of  the  Lakes  Broadcasting  Com¬ 
pany  and  Intermountain  Broadcasting  Corporation  to  ex¬ 
tend  the  effective  date  of  the  Order  of  the  Broadcast  Di¬ 
vision  entered  July  6,  1937,  granting  the  application  of 
WATR  Co.,  Inc.  for  authority  to  change  frequency  from 
1190  kc  to  1290  kc,  increase  power  from  100  watts  to  250 
watts,  change  hours  of  operation  from  limited  to  unlimited. 

Action  taken  August  20,  1937,  by  circulation  auiong  and 
approval  by  Commissioners  Sykes,  Case  and  Brpwn. 

s/  T.  J.  SLOWIE  | 

448  In  the  United  States  Court  of  Appeals  for  ihe 

District  of  Columbia 

No.  7024  j 

Pittsburgh  Radio  Supply  House  (WJAS),  Appellant 

v.  | 

Federal  Communications  Commission,  Appellee 

No.  7025  j 

Intermountain  Broadcasting  Corporation,  Appellant 

v.  j 

Federal  Communications  Commission,  Appellee 

No.  7027  j 

Head  of  the  Lakes  Broadcasting  Company,  Appellant 

v. 

Federal  Communications  Commission,  Appellee 

Certificate  of  T.  J.  Slowie,  Secretary  of  the  Federal  Com¬ 
munications  Commission 

I,  T.  J.  Slowie,  Secretary  of  the  Federal  Communications 
Commission,  do  hereby  certify  that  the  attached  gre  origi- 
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nals  or  true  and  correct  copies  of  all  papers  and  evidence 
presented  to  the  Federal  Communications  Commission  in 
the  matters  complained  of  in  the  above-entitled  appeals 
arising  out  of  the  application  of  The  WATR  Company,  Inc., 
for  construction  permit,  and  also  a  true  and  correct  copy 
of  the  Statement  of  Facts,  Grounds  for  Decision  and  Order 
of  the  Commission  complained  of  bv  the  appellants. 

IN  WITNESS  WHEREOF,  I  have  this  20th  day 

449  of  September,  1937,  set  my  hand  and  seal  of  the 
Federal  Communications  Commission. 

T  J  SLOWIE 

(Seal)  Secretary. 

450  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7024 

I 

Pittsburgh  Radio  Supply  House  (WJAS),  Appellant, 

v. 

Federal  Communications  Commission,  Appellee, 

No.  7025 

Intermountain  Broadcasting  Corp.  (KDYL),  Appellant, 

v. 

Federal  Communications  Commission,  Appellee 

No.  7027 

Head  of  the  Lakes  Broadcasting  Co.  (WEBC),  Appellant, 

v. 

i 

i 

Federal  Communications  Commission,  Appellee. 

Joint  Designation  of  Record 

Now  come  Pittsburgh  Radio  Supply  House  (WJAS),  In- 
termountain  Broadcasting  Corporation  (KDYL),  and  Head 
of  the  Lakes  Broadcasting  Company  (WEBC),  Appellants, 
WATR  Company,  intervener,  and  Federal  Communica¬ 
tions  Commission,  Appellee,  by  their  respective  counsel, 
and  file  this  their  joint  designation  of  record  in  said  cause 
as  filed,  except  the  following  parts  thereof  which  the  Clerk 
is  directed  to  omit,  namely: 
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i 

I 

Page  1 
Page  14 

Page  19  | 

Page  19  F  | 

Pages  20-22,  inclusive 

Page  22  c  j 

Pages  24-27,  inclusive 

Pages  28-33,  inclusive  I 

Pages  39-42,  inclusive  j 

Pages  48-50,  inclusive 

Pages  63-64,  inclusive 

Pages  66-74,  inclusive 

Pages  76-78,  inclusive 

Pages  91-111,  inclusive 

Page  117  | 

451  Page  120,  with  exception  of  1st  line 

First  8  lines  of  p.  121  j 

Pages  122,  123  j 

Page  336 

Pages  344,  345  j 

Pages  346-351,  inclusive 

Page  410  | 

It  is  mutually  agreed  by  counsel  for  the  parties  hereto 
that  the  following  stipulations  are  to  be  inserted  and  printed 
in  the  record  at  the  places  indicated: 

(1)  Following  page  27 : 

“It  was  stipulated  by  counsel  for  all  parties  hjereto  that 
the  operating  assignment  of  Station  WJAS  (Pittsburgh 
Radio  Supply  House)  at  the  time  of  the  filing!  of  inter¬ 
vener’s  application,  and  this  appeal  was  1290  kc,  lj  kw  night, 
and  5  kw  day,  unlimited  time.  ’ ’ 

(2)  Following  page  38 :  j 

“It  was  stipulated  by  counsel  for  all  parties  hereto  that 
the  operating  assignment  of  Station  WEBC  (Head  of  the 
Lakes  Broadcasting  Company)  at  the  time  of  the  filing  of 
intervener’s  application,  and  this  appeal  was  1290  kc,  1  kw 
night,  5  kw  day,  unlimited  time.” 

(3)  Following  page  47: 

“It  was  stipulated  by  counsel  for  all  parties  hereto  that 
the  operating  assignment  of  Station  KDYL  (Intermoun¬ 
tain  Broadcasting  Corporation)  at  the  time  of  filing  this 
appeal  was  1290  kc,  1  kw,  unlimited  time.” 
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IN  THE 


United  States  Court  of  Appeals  for  the  District 

of  Columbia 


No.  7024. 


PITTSBURGH  RADIO  SUPPLY  HOUSE'  (WJAS), 

! 

Appellant, 

7  i 

V .  | 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee, 

THE  WATR  COMPANY,  INCORPORATED, 

Intervener. 


BRIEF  OF  APPELLANT. 

Preliminary  Statement. 

This  appeal  is  pursuant  to  Sections  402(b)  and  (c) 
of  the  Communications  Act  of  1934,  from  an  order 
announced  on  the  afternoon  of  July  6,  1937,  granting 
a  construction  permit  to  The  WATR  Company,  In¬ 
corporated,  intervener,  and  licensee  of  Station  WATR 
at  Waterbury,  Connecticut.  The  order  complained  of 
authorizes  Station  WATR  to  change  its  !  frequency 
from  1190  kilocycles  to  1290  kilocycles,  increase  power 
from  100  watts  to  250  watts,  and  increase  its  hours  of 
operation  from  limited  to  unlimited  time. 
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Appellant,  Pittsburgh  Radio  Supply  House  is  the 
licensee  of  Station  WJAS,  which  operates  on  the  1290 
kilocycle  frequency  with  power  of  5  kilowatts  day  and 
1  kilowatt  night  in  Pittsburgh,  Pennsylvania. 

Appellant  filed  with  the  Federal  Communications 
Commission  an  application  for  authority  to  operate 
Station  WJAS  with  5  kilowatts  power  nighttime  on 
the  regional  frequency  of  1290  kilocycles,  which  appli¬ 
cation  was  dated  May  4,  1936  (R-18,  19,  20).  Receipt 
was  acknowledged  by  the  Commission  on  June  2,  1936, 
in  which  letter  the  Commission  called  attention  to  the 
restrictions  under  Rule  120  of  the  Federal  Communica¬ 
tions  Commission  limiting  nighttime  operation  of  sta¬ 
tions  of  this  character  to  1' kilowatt  at  night ;  however, 
further  stating  that  should  the  appellant  wish  to  prose¬ 
cute  the  application  in  its ‘present  form,  to  so  request 
the  Commission.  This  request  was  made  by  letter  on 
June  6,  1936  (R-20,  21).  On  June  20,  1936,  the  Com¬ 
mission  designated  such  application  for  hearing,  but 
no  definite  hearing  date  was  scheduled  thereon  (R-22). 

On  June  16,  1936,  there  was  filed  by  the  intervener, 
The  WATR  Company,  Incorporated,  an  application  to 
change  its  operating  frequency  from  1190  kilocycles  to 
1290  kilocycles  and  increase  power  from  100  watts  to 
250  watts,  unlimited  time  (R-27  to  38).  On  Septem¬ 
ber  22,  1936,  the  Commission  granted  the  application 
of  the  intervener  without  a  hearing  (R-39).  Where¬ 
upon  this  appellant  filed  a  protest  requesting  a  hearing 
on  the  application  of  the  intervener  (R-40  to  44),  which 
protest  was  allowed,  and  on  November  17,  1936,  the 
Commission  designated  the  application  of  the  inter- 


vener  for  hearing  to  be  held  on  January  18,  j.937  (R-45 
to  53).  Qn.  December  22,  1936,  appellant  filed  with  the 
Commission  a  petition  for  continuance  of  the  hearing 
on  the  application  of  The  WATR  Company,  Incor¬ 
porated  on  the  grounds  that  the  application  of  this 
appellant  and  the  application  of  the  intervener  be 
heard  simultaneously,  in  order  to  determine  which 
applicant  could  best  serve  public  interest,  convenience 
and  necessity  (R-53  to  56).  On  January  5j  1937,  the 
Commission  denied  the  petition  of  appellant  f|o  continue 
the  hearing  on  the  application  of  The  WATR  Com¬ 
pany,  Incorporated.  Due  to  illness  of  counsel,  how¬ 
ever,  and  with  the  consent  of  other  parties  to  the  hear¬ 
ing,  the  hearing  was  continued  from  Januaiiy  18,  1937 
to  January  29, 1937  (R-58,  59).  j 

l 

Hearing  was  held  on  January  29,  1937  before  Exam¬ 
iner  Melvin  H.  Dalberg,  Esq.,  and  appellant  partici¬ 
pated  therein  (R-59,  60).  The  Examiner  recommended 
grant  of  the  application  (R-246  to  256).  j 

On  April  21,  1937,  appellant  filed  exceptions  to  Ex¬ 
aminer’s  recommendation  (R-256  to  262),  and  re¬ 
quested  oral  argument  before  the  Broadcast  Division 
of  the  Commission,  which  was  heard  on  Jfine  3,  1937 
(R-264).  On  July  6, 1937  at  10:30  A.  M.,  the:  Broadcast 
Division  ‘ ‘  found  that  public  interest,  convenience  and 
necessity  would  not  be  served  by  granting  t)ie  applica¬ 
tion  of  The  WATR  Company  for  construction  permit 
and  entered  its  final  order  denying  the  same  *  *  #” 
(R-264,  265),  and  simultaneously  stated  that  it  would 
issue  and  publish,  at  a  subsequent  date,  a  j  Statement 
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of  Facts  and  Grounds  for  Decision  for  denying  the 
application  of  the  intervener  (R-265).  On  the  after¬ 
noon  of  the  same  date,  the  Broadcast  Division  recon¬ 
vened  and  purportedly  reconsidered  its  action  taken  in 
the  morning,  and  purportedly  made  a  finding  that  pub¬ 
lic  interest,  convenience  and  necessity  would  be  served 
by  granting  the  application  and  purportedly  entered 
its  order  accordingly  (R-265  to  266).  Approximately 
thirty  days  thereafter,  the  Commission  published  its 
Statement  of  Facts  and  Grounds  for  Decision  in  sup¬ 
port  of  its  grant  of  the  WATR  application  (R-267  to 
272).  The  Commission  never  made  public  a  Statement 
of  Facts  and  Grounds  for  Decision  pursuant  to  the 
order  denying  the  application  of  Station  WATR,  the 
intervener  herein. 

On  August  12,  1937,  pursuant  to  Section  405  of  the 
Communications  Act  of  1934,  the  appellants  in  the 
three  related  appeals  before  this  Court,  7024,  7025 
and  7027,  filed  a  joint  motion  requesting,  (1)  The  post¬ 
ponement  of  the  effective  date  of  said  order.  (2)  A  re¬ 
hearing  before  the  full  Commission,  en  banc ,  (R-272 
to  275),  alleging  that  the  action  of  the  Broadcast  Divi¬ 
sion  granting  the  intervener’s  application  was  void  and 
unlawful  (R-273  to  275). 

The  request  to  extend  the  effective  date  ot‘  the  order 
of  the  Broadcast  Division  was  denied  on  August  20, 
1937  (R-281).  Whereupon  appellant  sued  out  its 
Notice  of  Appeal  (R-281). 
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ARGUMENT. 

•  *  *1 

1.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorporated  is 
erroneous  in  law  in  that  appellant  is  thereby  deprived 
of  its  lawful  right  for  a  full,  complete  and  fair  hearing 
upon  the  merits  of  its  pending  application  for  increase 
in  nighttime  power  to  5,000  watts,  which  Application 
was  before  the  Commission  prior  to  the  time  of  the 
filing  of  The  WATR  Company,  Incorporated  applica¬ 
tion. 

i 

i 

The  Commission’s  Notice  of  Hearing  on  the  WATR 
application,  set  out  in  its  Bill  of  Particular^  a  number 
of  reasons  for  designating  the  intervener’s  Application 
for  hearing,  among  which  was :  “To  determine  whether 
the  interests  of  Stations  WNBX,  WJAS  *  *  *  may  be 
adversely  affected  by  reason  of  interference”.  It  fur¬ 
ther  stated:  “Because  of  the  pendency  of  other  appli¬ 
cations  with  which  conflict  may  be  had  by  reason  of  in¬ 
terference,  i.  e .,  WCAP  (BL-ML-230) ;  WJAS  (B2- 
ML-303) ;  *  *  *  ”  (R-46).  In  so  doing,  tile  Commis¬ 
sion  recognized  that  the  interests  of  Station  WJAS 
were  directly  involved  in  the  proceeding  and  would  be 
affected  by  granting  the  application  of  WATR.  Sta¬ 
tion  WJAS  was  named  as  a  respondent  to  the  proceed¬ 
ing  in  the  Notice  of  Hearing  (R-51),  thus  further  em¬ 
phasizing  appellant’s  legal  interest.  The  Commission 
again  recognized  the  interest  of  appellant  by  allowing 
its  protest  and  designating  the  application  of  The 
WATR  Company  for  hearing  (R-45).  Justice  Bran- 
deis  in  The  Chicago  Junction  case,  264  U.  IS.  258,  268 
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in  discussing  the  appealable  interest  of  appellant  there¬ 
in  stated : 

“Moreover,  the  fact  of  intervention  allowed  as  it 
was,  implies  the  finding  by  the  Commission  that 
the  plaintiffs  have  an  interest  in  the  proceeding. 
Before  the  Commission  they  opposed  by  evidence 
and  argument  the  granting  of  the  application. 
This  they  did  as  of  right.  *  *  *  The  intervention 
must  be  preceded  by  an  Order  of  the  Commission 
granting  leave,  and  leave  can  be  granted  only  to 
one  showing  interest.  No  case  has  been  found  in 
which  either  this  Court  or  any  lovrer  Court  has 
denied  the  one  who  was  a  party  to  the  proceeding 
before  the  Commission  the  right  to  challenge  the 
Order  entered  therein. ’  ’ 

No  consideration  was  given  in  the  Commission’s 
Statement  of  Facts  and  Grounds  for  Decision  dated 
August  12,  1937  (R-267  to  272),  and  no  findings  of  fact 
are  mentioned  relative  to  appellant’s  pending  appli¬ 
cation  and  other  pending  applications  for  5  kilowatts 
power  nighttime  on  the  same  frequency,  with  which 
conflict  would  be  had  by  reason  of  objectionable  inter¬ 
ference,  despite  the  fact  that  the  record  shows  that  the 
granting  of  appellant’s  application  would  cause  ob¬ 
jectionable  interference  to  the  station  operated  by  in¬ 
tervener  (R-134). 

The  failure  of  the  Commission  to  consider  the  appli¬ 
cation  of  appellant  and  grant  the  application  of  The 
WATR  Company  over  the  objections  of  appellant 
places  an  obstacle  in  the  way  of  the  granting  of  ap¬ 
pellant’s  application  and,  in  effect,  deprives  appellant 
of  a  fair  hearing  on  its  application  since  the  record 
conclusively  shows  that  appellant’s  application  for  the 
use  of  5  kilowatts  power  nighttime  will  cause  such  ob- 
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jectionable  interference  to  the  intervener’s  stations  as 
may  serve  to  preclude  the  use  of  5  kilowatts  power  at 
night.  The  only  reasonable  determination  pf  the  con¬ 
flicting  interests  involved  could  be  had  only  after  a 
hearing  on  appellant’s  application,  which  was  filed 
prior  to  the  time  of  intervener’s  application.  There 
can  be  no  question  that  appellant’s  legal  iiiterest  has 
been  diminished  by  the  Order  of  the  Commission  grant¬ 
ing  the  WATR  application.  Hemmenway  vj  Corey,  16 
Vt.  225,  226;  in  re  Clark’s  Estate,  79  Vt.  62,  64  Atlantic 
231,  232,  118  A.  M.  ST.  REP.  938.  An  appealable  in¬ 
terest  exists  when  a  judgment  or  decree  so  affects  a 
party  or  privy  to  a  record  that  he  would  derive  a  sub¬ 
stantial  benefit  from  its  modification  or  reversal.  Penn 
Mutual  Life  Insurance  Company  v.  Creightpn  Theatre 
Building  Company,  71  N.  W.  279,  280,  51  Nebraska 
659.  In  State  of  Tennessee  v.  United  States,  284  Fed. 
371,  374  it  was  said :  j 

“The  right  of  the  State,  either  in  its  own  interest 
as  a  contingent  shipper  or  in  the  right; of  its  citi¬ 
zens,  to  attack  an  order  of  the  Interstate  Com¬ 
merce  Commission  affecting  rates  within  the  state,  * 
seems  not  to  be  doubted  *  *  *  It  cannot  be  con¬ 
trolling  that  at  present  they  do  not  so  desire ;  they 
may  change  their  minds,  and  this  order  would 
stand  as  a  deterrent,  both  against  a  |  change  of 
policy  by  the  railroads  generally  and  against  a  ten¬ 
dency  by  any  one  of  them  to  break  awa^  from  the 
existing  policy  of  all.  ’  ’ 

By  announcing  a  decision  on  the  application  of  The 
WATR  Company  prior  to  a  determination  |  of  the  ap¬ 
plication  of  appellant,  deprives  appellant;  of  a  fair 
hearing  and  is  tantamount  to  a  preadjudicajtion  of  ap¬ 
pellant  ’s  application  prior  to  hearing. 
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Section  309(a)  of  the  Communications  Act  of  1934, 
as  amended,  provides  a  general  guide  in  the  action  of 
the  Commission  relative  to  applications  filed  with  the 
Commission.  Pursuant  to  this  Section  of  the  Act,  the 
Commission  has  instituted  certain  rules  and  regula¬ 
tions  regarding  action  to  be  taken  on  applications. 
Rules  104.1,  104.4,  104.5,  and  104.6,  (see  Appendix), 
when  considered  jointly,  say  in  substance,  that  action 
must  be  taken  on  an  application  in  one  of  two  ways. 
First,  granting  an  application  without  a  hearing  pro¬ 
vided  it  is  found  that  the  grant  would  serve  the  public 
interest,  convenience  and  necessity,  subject  to  protest. 
Secondly,  scheduling  a  hearing  when  undetermined 
whether  the  granting  of  the  application  would  serve 
public  interest,  convenience  and  necessity,  and  upon  the 
basis  of  such  hearing,  grant  or  deny  the  application. 
“The  power  to  approve  implies  the  power  to  dis¬ 
approve.”  Southern  Pacific  Company  et  cd.  v.  Olym¬ 
pian  Dredging  Company,  260  U.  S.  205,  208.  In  Rule 
106.4,  (see  Appendix),  the  Commission  states  that 
where  there  are  conflicting  claims  they  should,  in  so  far 
as  it  is  practical,  be  heard  on  the  same  day,  except 
where  such  applications  have  been  filed  after  another 
application  has  been  designated  for  hearing.  It  would 
appear  here  that  the  Commission  in  adopting  the  above 
rule  has  indicated  that  conflicting  applications  can  best 
be  decided  by  a  comparison  of  the  merits  of  the  cases 
involved.  This  principle  was  enunciated  by  this  Court 
in  the  case  of  Symons  Broadcasting  Company  v. 
Federal  Radio  Commission  64,  Fed.  (2d)  381,  382,  as 
follows : 

“And  in  addition  to  this,  we  think  it  not  untimely, 

to  say  that  in  granting  and  refusing  applications 
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for  licenses  where  two  or  more  stations!  are  appli¬ 
cants  for  the  same  frequency,  it  is  the  duty  of  the 
Commission  to  grant  either  party  asking  it  a  hear¬ 
ing  on  due  notice.  *  ’ 

In  the  same  case,  this  Court  further  said  ini  reversing 
the  Commission’s  decision:  “To  grant  the  disputed 
frequency  to  whichever  of  the  two  stations  will  best 
serve  the  public  interest ,  convenience  and  'kecessity.” 
(Italics  supplied.)  True,  appellant  may  still  secure  a 
hearing  on  its  pending  application ;  however,  the  Com¬ 
mission ’s  decision  rendered  on  the  WATR  application, 
imposes  upon  appellant  an  additional  hazardous  bur¬ 
den  and  an  obstacle  which  did  not  exist  at  the  time  ap¬ 
pellant’s  application  was  hied  with  the  Commission. 
Certainly  such  procedure  cannot  be  considered  a  fair 
hearing  as  intended  under  the  Communications  Act  of 


1934. 

2.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorporated,  an¬ 
nounced  and  made  public  on  the  afternoon  of  July  6, 
1937,  is  void  and  without  legal  effect. 


(a)  The  action  of  the  Commission,  announced  on  the 
morning  of  July  6,  1937,  denying  the  application  of  The 

WATR  Company,  Incorporated  is  conclusive  and  final. 

I 

In  examining  the  record  and  actions  of  the  Commis¬ 
sion  in  this  case  certain  statements  announced  by  the 
Commission  indicate  that  the  order  made  public  on  the 
morning  of  July  6,  1937  was  intended  to  Be  final.  In 
allowing  the  protest  of  appellant  and  scheduling  the 
application  of  The  WATR  Company  for  hearing,  the 
Commission  stated,  “The  effective  date  of  the  Com¬ 
mission’s  action  on  the  above  application  be! postponed 


IQ 


to  the  date  of  decision  after  hearing.”  (R-45.)  It 
seems  quite  obvious  that  the  words  ‘‘date  of  decision 
after  hearing”  can  only  be  construed  to  mean  such 
time,  as  after  due  consideration  of  the  record  made  at 
hearing,  as  an  official  order  of  the  Commission  might  be 
entered  on  the  records  thereof.  The  “Decision  after 
hearing,”  announced  on  the  morning  of  July  6,  1937, 
in  which  the  Commission  denied  the  application  of  The 
WATR  Company,  stated  that  “ public  interest,  con¬ 
venience  and  necessity  would  not  be  served  by  granting 
the  application”,  and,  therefore  entered  its  “ final  or¬ 
der”  denying  same.  (Italics  supplied)  (R-264-265). 
From  a  reading  of  these  public  announcements  of  the 
Commission,  it  becomes  evident  that  even  the  Commis¬ 
sion  was  impressed  with  the  finality  of  its  decision. 
When  court  has  once  rendered  judgment  it  intends, 
it  becomes  final  and  must  stand  until  modified,  revised, 
or  set  aside  in  statutory  manner.  (Kline  v.  Murray, 
257  P.  465.)  No  Commission  exercising  the  judicial 
function  ought  to  give  a  decision  without  knowing  the 
grounds  therefor  and  the  statement  of  those  grounds 
must  necessarily  be  drawn  from  the  facts  found.” 
(Missouri  Broadcasting  Corp.  v.  F.C.C.,  Fed.  (2d) — ) 
(6869  Decided  Dec.  6,  1937.) 

An  order  once  entered  as  final  is  binding  upon  the 
Commission  in  the  same  manner  as  the  parties  to  the 
proceeding,  except  as  otherwise  provided  by  statute. 
In  discussing  the  case  of  Woodworth  v.  Kales,  26  Fed. 
(2d),  178,  180,  involving  a  question  as  to  whether  an 
officer  of  the  Internal  Revenue  Department  had  the 
authority  to  reassess  property  after  having  once  de¬ 
cided  its  value,  the  Court  said ; 
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“Where  the  ascertaining  of  an  essential  fact  is 
left  to  their  (Internal  Revenue  Officers)  discre¬ 
tionary  judgment,  where  they  exercise  that  dis¬ 
cretion  in  good  faith,  and  where  thereupon  the 
tax  is  computed  and  paid,  it  seemingly  must  be 
the  theory  of  normal  operation  that  jthe  matter 
is  closed”. 

Affirmation  of  this  principle  is  found  in  other  deci¬ 
sions  and  opinions  applying  to  governmental  agencies. 
(Tagg  Bros,  and  Moorhead  v.  United  States,  280  U. 
S.  443,  444,  445;  13  ops.  Atty.  Gen.  387,  J388 ;  9  ops. 
Atty.  Gen.  32,  34;  14  ops.  Atty.  Gen.  275.) 

When  decree  or  judgment  has  been  entqred  and  no 
further  questions  can  come  before  court  except  those 
necessary  to  carry  it  into  effect,  it  is  final  within  the 
statute.  (Kline  v.  Murray,  supra.)  Nor  do  the  con¬ 
clusions  of  law  stated  by  the  Judge  during  or  after 
the  trial  of  the  case,  nor  his  opinion  upon  matters 
submitted,  whether  oral  or  in  writing,  form  a  part  of ' 
the  judgment  proper.  Judge  v.  Powers,  |I56  la.  251, 
136  N.  W.  315.  The  decision  of  a  court  constitutes 

i 

its  judgment  while  the  opinion  represents;  merely  the 
reasons  for  the  judgment.  Houston  v.  Williams,  13 
Cal.  24.  A  decree  will  not  be  overthrown  because 
reached  by  illogical  reasoning,  or  upon  some  grounds 
which  are  false.  Little  Pittsburgh  Consol.  Min.  Co. 
v.  Little  Chief  Consol.  Min.  Co.,  11  Colo.  £23,  17  Pac. 
760.  | 

I 

(b)  The  action  of  the  Commission  in  granting  the  ap¬ 
plication  of  The  WATR  Company,  announced  and  made  pub¬ 
lic  on  the  afternoon  of  July  6,  1937,  is  void  and  unlawful  and 
the  Commission  exceeded  the  statutory  authority  conferred 
upon  it  by  law. 

I 

In  arriving  at  the  decision  reached  on  the  morning 
of  July  6,  1937  denying  the  application  of  the  WATR 
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Company,  it  must  necessarily  be  assumed  that  the 
Commission  relied  upon  the  record  in  the  case  and 
based  its  order  thereon.  Having  reached  this  con¬ 
clusion,  it  is  difficult  to  determine  in  the  absence  of  a 
statement  of  facts  and  grounds  for  decision  what 
prompted  the  Commission  to  attempt  to  reverse  its 
previous  order  and  grant  the  application  of  The  WATR 
Company.  It  cannot  be  because  of  fraud,  or  mutual 
mistake  of  fact,  for  if  such  were  the  case,  the  Com¬ 
mission  would  have  announced  such  circumstances.  But 
nothing  has  been  said  by  the  Commission  in  this  re¬ 
gard,  in  fact,  its  failure  to  do  so  is  emphasized  by  the 
very  silence  of  the  record.  It  cannot  be  that  the  Com¬ 
mission  had  before  it  new  and  additional  facts  on  the 
afternoon  of  July  6,  1937,  as  the  Commission  in  mak¬ 
ing  its  decision  is  limited  to  the  record  in  the  case, 
which  presumably  was  the  same  record  upon  which, 
in  the  morning  of  July  6,  1937,  they  denied  the  appli¬ 
cation  of  The  WATR  Company.  In  The  Central 
Northwest  Business  Men’s  Association  et  al.  v.  The 
Commerce  Commission  et  al.  337  Ill.  149,  157,  158,  159, 
the  Illinois  Commerce  Commission  attempted  to  amend 
an  order  previously  made.  The  court  stated  in  revers¬ 
ing  the  decision  of  the  Commission: 

“Before  the  commission  could  lawfully  rescind 
its  order  of  January  26  it  was  necessary  that  it 
make  findings  of  fact  different  from  the  finding  of 
fact  on  which  the  original  order  was  entered,  and 
that  the  facts  as  found  in  the  original  order  were 
erroneous,  or  that  since  the  entry  thereof  condi¬ 
tions  had  changed  to  such  an  extent  that  the  facts 
and  conditions  as  they  existed  at  the  time  re¬ 
scinding  the  order  were  different,  or  that  a  mis¬ 
take  of  law  had  been  made  and  enter  findings  of 
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fact  applicable  to  the  then  conditions.  This  the 
Commission  failed  to  do,  and  there  is  nothing  in 
the  record  before  us  authorizing  the :  entry  of  2n 
order  rescinding  the  order  entered  January  26. 


y  y 


The  only  other  alternatives  available  upon  which 
the  Commission  could  have  entered  its  filial  order  on 
the  afternoon  of  July  6,  1937  granting  the  applica¬ 
tion  of  the  WATR  Company,  are:  (1)  j  That  after 
“more  matured  judgment”  they  believed  that  the 
granting  of  the  application  would  best  ^erve  public 
interest,  convenience  and  necessity,  or,  (2)  That  the 
statute  expressly  authorized  such  a  performance.  How¬ 
ever,  there  is  ample  law  to  illustrate  that  sjich  a  recon¬ 
sideration  on  ground  (1)  is  improper.  In  jWoodworth 
v.  Kales,  supra,  the  Court  stated: 

“No  analogy  drawn  from  the  rights  j  of  individ¬ 
uals  or  from  the  powers  of  courts  can  be  found 
for  revoking  a  conclusion  once  deliberately  made 
and  acted  upon  and  basing  the  revocation  merely 
on  the  idea  that  the  second  conclusion  is  the  re¬ 
sult  of  a  better  matured  judgment.  Fc|r  these  and 
other  considerations  we  conclude  that  authority 
to  review  and  revise  such  a  valuation  as  this  for 
fraud,  mistake,  or  analogous  ground  isj  reasonably 
to  be  implied  from  the  statutes,  while  power  thus 
to  repudiate  the  former  action,  merely  because 
the  commissioner  has  changed  his  vilew  (or  his 
predecessor’s)  of  the  evidence,  is  not  reasonably 
implied. ’  9 

i 

See  Boyne  City  Lumber  Company  v.  Doyle, 
47  Fed.  (2d)  772,  774, 

‘  ‘  The  true  principle  should  be  that  such  a  de¬ 
termination  may  not  be  reopened,  except  for  fraud, 
misrepresentation  or  gross  error.” 
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In  considering  Ground  (2)  as  a  possible  basis  for 
supporting  the  decision  made  by  the  Commission  on 
the  afternoon  of  ,  July  6,  1937,  the  only  statutory  pro- 
vision  found  in  me  Communications  Act  of  1934,  as 
amended,  whereby  the  Commission  could  reconsider  its 
previous  decision  made  on  the  morning  of  July  6,  1937, 
in  Section  405,  which  provides  for  a  rehearing  before 
the  Commission  en  banc.  Since  the  intervener  did  not 
petition  for  a  rehearing  before  the  Commission,  en 
banc  and  this  Section  gives  no  express  authorization 
to  the  Commission  to  act  on  its  own  behalf,  the  pur¬ 
ported  action  of  the  Commission  in  reconsidering  and 
reversing  its  order  is  void.  In  the  case  of  Woodworth 
v.  Kales,  supra ,  the  Court  said: 

“When  they  (assessing  officers)  ascertain  and  fix 
the  value  of  property  as  a  basis  of  an  inheritance 
tax,  and  the  tax  is  computed  and  the  estate  closed, 
may  they  much  later  reopen  and  reassess!  They 
may;  but  on  one  condition  only — that  the  statutes 
give  them  authority  therefor;  and  it  is  obvious, 
we  think,  that  the  authority  must  be  by  express 
words  or  by  clear  implication,  in  order  to  con¬ 
fer  a  power  so  extraordinary  and  so  pregnant 
with  danger  of  official  oppression.’ ’ 

If  any  other  conclusion  were  to  be  adopted,  citizens 
would  be  subjected  to  the  whim  and  caprice  of  ad¬ 
ministrative  officers  and  bodies.  The  resultant  dan¬ 
gers  of  such  a  policy  is  adequately  expressed  in  State 
vs.  Lyons  Company,  184  Wis.  175,  176,  197  N.  W.  585, 
199  N.  W.  48 : 

“This  statute  supports  no  inference  that  it  was 
the  legislative  thought  that  the  commission,  hav¬ 
ing  once  acted  upon  facts  fully  before  it  and  ex¬ 
ercised  its  best  judgment  thereon,  could  years 
later  change  its  judgment  as  to  those  facts  and  ap- 
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ply  such  changed  judgment  to  the  sairie  facts  that 
it  knew  years  before  when  it  made  its  original  as¬ 
sessment.  If  this  were  so,  there  would  be  nothing 
to  prevent  the  tax  commission  nextj  year  from 
again  changing  its  judgment  as  to  the  rate  of 
depreciation  that  should  be  allowed  hnd  to  make 
additional  assessments  for  the  same  years.  This 
process  might  be  repeated  again  and  a^ain  though 
in  each  reassessment  identically  the  I  same  facts 
would  be  present.  The  only  justification  for  the 
reassessment  would  be  that  the  commission  has 


changed  its  judgment  as  to  what  should  be  the 
proper  rate  of  depreciation.  Such  a  statute  so 
construed  might  well  be  declared  unconstitutional 
as  being  so  unreasonable  and  oppressive  as  not  to 
come  within  the  constitutional  requirement  of  due 
process  of  law.  ’  7 


As  stated  in  Penrose  v.  Skinner,  29S  F.  $35,  337 : 
“Any  other  conclusion  would  bring  chaos  in  gov¬ 
ernmental  administration  and  cause  untold  annoy¬ 
ance  to  our  citizens.” 

(c)  The  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated,  announced  and 
made  public  on  the  afternoon  of  July  6,  1937,  is  invalid,  hav¬ 
ing  been  made  without  Notice  and  Hearing  to  appellant  as 
required  by  the  Communications  Act  of  1934.  ! 

The  Commission  failed  to  announce  it^  Statement 
of  Facts  and  Grounds  for  Decision  as  stated  in  its  Or¬ 
der  denying  the  application  of  The  WAT^t  Company, 
Incorporated.  Having  entered  its  final  orjier,  it  must 
be  assumed  that  the  Commission  did  so  on  the  basis 
of  the  record.  The  record  imports  an  absolute  verity. 
Dreslin  v.  Phillips,  279  Fed.  303.  Thus,  having  used 
its  best  judgment,  it  must  be  assumed  that  the  Com¬ 
mission  exhausted  its  fact  finding  function^.  The  only 
alternative  grounds  available  to  the  Commission  to 


i 
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reverse  its  prior  judgment  have  been  previously  dis¬ 
cussed. 

The  Commission  then  attempted  to  carry  into  effect 
a  new  order  reversing  the  previous  order  and  grant¬ 
ing  the  application  of  The  WATR  Company,  Incorpo¬ 
rated.  It  is  well  settled  that  Notices  of  Hearing  are 
required  to  carry  out  all  phases  of  administrative 
procedure.  In  discussing  a  decision  of  the  Interstate 
Commerce  Commission  wherein  a  certificate  of  public 
interest,  convenience  and  necessity  had  been  ordered, 
the  Court  said: 

“That  certificate  could  in  no  event  be  revoked  or 
suspended  without  sufficient  cause  and  after  a 
hearing  had  upon  notice.” 

Thunder  Bay  Limestone  Co.  v.  Detroit  and  M.  Rv.  Co., 
294  Fed.  958,  962.  See  Saltzman  v.  Stromberg-Carlson 
Telephone  Manufacturing  Co.,  46  Fed.  (2d)  612,  614, 
Courier- Journal  v.  Federal  Radio  Commission,  46 
Fed.  (2d)  614,  615,  Interstate  Commerce  Commission  v. 
Louisville  &  Nashville  Ry.  Co.,  227  U.  S.  88.  There  has 
never  been  a  hearing,  with  or  without  notice,  between 
the  time  of  the  final  denial  in  the  morning  and  the 
purported  grant  in  the  afternoon  and  no  cause  for 
suspension  or  revocation  is  made  to  appear.  In  fact, 
the  Commission  did  not  have  an  application  by  the 
intervener  before  it  upon  which  to  take  action  during 
the  afternoon  of  July  6,  1937. 

In  Chicago  Ry.  Co.  et  al.  v.  The  Commerce  Commis¬ 
sion  ex  rel.  The  Chicago  Motor  Coach  Co.,  336  HI.  51, 
66,  67,  the  Commission  on  August  9,  1927,  without 
notice  to  appellants  entered  an  order  which  purported 


to  amend  an  order  of  June  22.  The  court  said  :  “  They 
were  entitled  to  notice  before  the  amendment  was 
made  and  since  none  was  given,  the  order  making  the 
amendment  is  void. ’  ? 

i 

i 

In  Interstate  Commerce  Commission  v.  Lpuisville  & 
Nashville  Ry.  Co.,  227  U.  S.  88,  the  Supreme  Court 
stated : 

“In  such  cases  the  Commissioners  cannot  act 
upon  their  own  information  as  could  ;  jurors  in 
primitive  days.  All  parties  must  be  j  fully  ap¬ 
prised  of  the  evidence  submitted  or  to  be  con¬ 
sidered,  and  must  be  given  opportunity  to  cross- 
examine  witnesses,  to  inspect  documents,  and  to 
offer  evidence  in  explanation  or  rebuttal.” 

I 

Furthermore,  in  entering  its  second  order!,  it  is  nec¬ 
essary  for  the  Commission  to  make  complete  findings 
of  facts  showing  the  grounds  upon  which  it  predicated 
its  reversal.  In  failing  to  do  so  it  erred. !  Complete 
statements  by  the  Commission  showing  grounds  upon 
which  its  determinations  rest  are  quite  as ;  necessary 
as  are  opinions  of  lower  courts.  Beaumont,  S.  L.  & 
W.  Ry.  Co.  v.  U.  S.,  51  S.  Ct.  6,  Wichita  R.  R.  v.  Public 
Utilities  Commission,  260  U.  S.  48,  58,  Mahler  v.  Eby, 
44  S.  Ct.  288.  In  exercising  its  power  of  genial  the 
law  imposes  upon  the  Commission  to  file  j  a  “Brief 
factual  statement  of  reasons  for  its  decision”.  Heit- 
meyer  v.  F.C.C. — Fed.  (2d) — (6762  Decided  Dec.  27, 
1937) ;  Missouri  Broadcasting  Corporation  v.  F.C.C. — 
Fed.  (2d) — (6869  Decided  Dec.  6,  1937).  j 
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3.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorporated  is 
arbitrary,  erroneous  and  capricious. 

(a)  The  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  The  WATR  Company,  Incorporated  ignored  mate¬ 
rial  facts  and  failed  to  make  material  findings  of  fact. 

Having  stated  in  its  Bill  of  Particulars  that  among 
the  reasons  for  holding  the  hearing  on  the  application 
of  The  WATR  Company  was  the  pending  application 
of  appellant  to  determine  if  conflict  would  exist  as  a 
result  of  interference,  the  Commission  ignored  such 
question  in  its  Statement  of  Facts  and  Grounds  for 
Decision,  issued  subsequent  to  the  granting  of  The 
WATR  Company  application. 

The  record  shows  that  appellant  would  limit  WATR 
to  its  6  millivolt  per  meter  contour  (R-432)  and  that 
its  pending  application  for  5  kilowatts  night,  in  the 
event  it  should  be  granted,  would  limit  WATR  to  its 
14  or  15  millivolt  per  meter  contour.  (R.136-137.)  The 
Examiner,  in  his  Report  No.  1-379,  reported  these 
facts ;  however,  the  Commission  in  its  report  failed  to 
consider  them.  While  the  Commission  is  not  bound 
by  the  findings  of  the  Examiner,  it  is  however,  charged 
with  the  responsibility  of  making  findings.  Heitmeyer 
v.  F.C.C. — Fed.  (2d) — (6762  Decided  December  27, 
1937).  Federal  Radio  Commission  v.  Nelson  Bros.  Bond 
&  Mortgage  Co.,  289  U.  S.  266,  285.  St.  Joseph’s  Stock- 
yards  Co.  v.  U.  S.,  298  U.  S.  38,  53. 

The  pending  application  of  WJAS  having  been  made 
an  issue  in  the  Notice  of  Hearing  on  the  WATR  appli¬ 
cation  and  testimony  having  been  introduced  with  re- 


spect  thereto,  the  Commission,  as  a  matter  of  law,  was 
bound  to  make  appropriate  findings  as  to  whether  con¬ 
flict  actually  existed.  Failure  to  do  so  was  an  error  of 
law.  United  States  v.  B.  &  0.  Ry.  Co.,  293iU.  S.  454. 
To  refuse  to  consider  evidence  introduced  is  arbitrary 
action.  The  Chicago  Junction  case,  ( supra i). 

Moreover,  the  action  of  the  Commission  iti  announc¬ 
ing  two  conflicting  orders  on  the  same  set  of|  facts  is  in 
itself  contrary  to  all  established  principles  of  adminis¬ 
trative  law.  To  hold  otherwise  would  be  to  give  the 
Commission  unlimited  powers.  In  the  case  qf  White  v. 
Federal  Radio  Commission,  29  Fed.  (2d)  113,  115  the 
Court  said : 

“The  Commission,  in  making  orders  relative  to 
licenses,  is  subject  to  the  following  rule!:  Adminis¬ 
trative  orders,  quasi  judicial  in  character,  are  void, 
if  a  hearing  was  denied,  if  that  granted  was  inade¬ 
quate-  or  manifestly  unfair,  if  the  finding  is  con¬ 
trary  to  the  indisputable  character  of  the  evidence, 
or  if  the  facts  found  do  not  as  a  matter  of  law  sup¬ 
port  the  order  made.  The  Commission  may  not 
capriciously  make  findings  by  administrative  fiat. 
Such  authority,  however  beneficently  ekercised  in 
one  case,  could  be  injuriously  exercised  in  another, 
is  inconsistent  with  rational  justice,  and  comes 
within  the  Constitution’s  condemnation  of  all  ar¬ 
bitrary  exercise  of  power.” 

Schechter  Poultry  Corporation  v.  |U.  S.,  295 
U.  S.  495. 


(b)  The  action  of  the  Commission  in  granting  the  ap¬ 
plication  of  The  WATR  Company,  Incorporated  is  inconsis¬ 
tent  with  and  violates  its  announced  and  established  policies 
governing  assignment  of  stations  on  regional  frequencies. 

The  Commission  has  designated  certain  j  broadcast¬ 
ing  frequencies  for  use  by  regional  statibns,  among 
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which  is  included  the  1290  kilocycle  frequency,  upon 
which  appellant  operates.  Stations  of  this  character 
are  entitled  to  protection  from  outside  interference  at 
night  to  the  1  millivolt  per  meter  contour.  Interfer¬ 
ence  to  a  greater  degree  has  been  frequently  held  by 
the  Commission  to  be  objectionable. 

A  very  recent  decision  of  the  Commission  support¬ 
ing  this  policy  is  enunciated  in  the  case  covering  the 
application  of  Banks  of  Wabash,  Incorporated,  Docket 
No.  4478,  which  attempted  to  secure  an  increase  in 
operating  power  and  operate  on  the  regional  frequency 
of  1290  kilocycles  in  place  of  its  local  frequency.  This 
frequency  is  the  same  as  involved  in  the  instant  appeal, 
(Italics  supplied)  and  the  reasons  for  the  Commis¬ 
sion’s  denial  of  the  application  seems,  therefore,  par¬ 
ticularly  applicable.  The  Commission’s  decision  found 
as  follows  : 

“There  are  five  stations  now  assigned  to  the  fre¬ 
quency  sought  in  this  application  (1290  kc.)  which 
are.  located  in  reference  to  Terre  Haute,  Indiana, 
at  distances  less  than  the  recommended  mileage 
separations.  Due  to  the  characteristics  of  the  di¬ 
rectional  antenna  system  proposed  for  use  in  con¬ 
nection  with  the  operation  of  Station  WBOW  and 
the  prevailing  antennuation  in  the  area  involved, 
objectionable  interference  would  not  occur  within 
the  good  service  areas  of  four  of  said  stations  as 
a  result  of  the  operation  of  applicant’s  station  as 
proposed.  With  regard  to  the  fifth  station,  name¬ 
ly,  KLCN,  Blytheville,  Arkansas,  (1290  kc.,  100w., 
daytime),  the  actual  separation  involved  is  283 
miles,  while  that  recommended  is  300  miles.  In¬ 
terference  with  the  normally  protected  service 
area  of  Station  KLCN,  namely,  the  0.5  mv/m  con¬ 
tour,  will  result  from  the  granting  of  this  applica¬ 
tion  and  the  operation  of  Station  WBOW  as  con- 
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templated  therein.  Stations  WJAS  (Pittsburgh, 
Pennsylvania)  and  WEBC  (Superior,  Wisconsin), 
both  of  which  use  the  frequency  1290  kc.,  with 
power  of  1  kw.  at  night  and  5  kw.  until  |local  sun¬ 
set,  would  cause  serious  interference  to  applicant 
station  WBOW,  and  limit  its  interference-free 
service  at  night  to  the  5.5  mv/m  contour.]  Stations 
assigned  to  regional  frequencies  are  normally  ex¬ 
pected  to  provide  satisfactory  service]  at  night 
within  their  respective  1  mv/m  contours  and  are 
protected  to  this  extent  from  interference  produc¬ 
ed  by  other  stations. 

4  4  There  were  four  applications  pending  at  the 
time  of  the  hearing  upon  this  application,  the 
granting  of  any  one  of  which  would  involve  ques¬ 
tions  of  objectionable  interference.  Station  WJAS 
(Pittsburgh,  Pennsylvania),  operating  6n  the  fre¬ 
quency  1290  kilocycles  applied  for  authority  to 
operate  with  power  of  5  kw.  at  night.  Pittsburgh 
is  400  miles  removed  from  Terre  Haute.  The  rec¬ 
ommended  separation  for  simultaneous  nighttime 
operation  in  this  instance,  to  afford  adequate  pro¬ 
tection  to  Station  WBOW  to  its  1  mv/m  contour, 
is  1600  miles.  The  operation  of  Station  WJAS, 
as  proposed,  would  limit  the  service  of  WBOW  to 
its  approximate  12  mv/m  contour  at  night.  Sta¬ 
tion  KTRH,  Houston,  Texas,  operating  On  the  fre¬ 
quency  1290  kilocycles  applied  for  authority  to 
operate  with  power  of  5  kw.  at  night.  The  opera¬ 
tion  of  that  station  as  proposed  would!  limit  the 
service  of  applicant  station  WBOW  to  its  5.8  mv/m 
contour  during  nighttime  hours.  Statiqn  WEBC, 
Duluth,  Minnesota,  operating  on  1290  kilocycles, 
applied  for  authority  to  increase  its  powqr  to  5  kw. 
unlimited  time.  The  operation  of  the  latter  sta¬ 
tion  as  proposed  would  limit  the  service  of  Station 
WBOW  at  night  to  its  approximate  11  mv/m  con¬ 
tour.’  ’ 

In  Joplin  Broadcasting  Company  (Statioh  WMBH) 

Docket  No.  4068  (Decided  Jan.  26,  1938),  the  Commis- 


i 


i 


) 

i 

i 


22 


sion  in  its  Statement  of  Facts  stated  that  the  appli¬ 
cant,  which  sought  to  operate  on  the  frequency  of  1380 
kilocycles  would  receive  “objectionable  interference’ ’ 
in  that  it  would  be  limited  “to  the  3.7  millivolt  per 
meter  Contour.”  In  citing  its  grounds  for  decision  on 
these  facts,  the  Commission  stated : 

“That  objectionable  interference  would  result  to 
the  signal  of  the  applicant  station  if  operated  as 
proposed.” 

Similar  Statement  of  Facts  and  Grounds  for  Decision 
are  found  in  enumerable  Commission  decisions.  Re 
Station  KFYO,  2  F.  C.  C.  440 ;  Re  Station  WKBN,  2 
F.  C.  C.  662,  664;  Re  Carter,  "Wolfe  &  Knight,  2  F.  C. 
C.  544,  546,  547. 

As  recently  as  March  9,  1938  the  Commission  held, 
in  Docket  No.  4269  on  the  application  of  Dr.  William 
States  Jacobs  Broadcasting  Company  requesting  ope¬ 
ration  on  a  regional  frequency  of  1220  kilocycles: 

“The  service  proposed  to  be  rendered  would  be 
severely  limited  during  nighttime  hours  due  to  in¬ 
terference  from  other  broadcast  stations.” 

This  conclusion  was  based  on  the  following  fact  stated 

in  its  opinion : 

“However,  Stations  WREN  and  KFKU  will  limit 
the  nighttime  service  of  the  proposed  station  to  its 
3.1  millivolt  per  meter  contour  during  ten  per  cent 
of  the  time,  whereas  a  regional  station  is  normally 
protected  to  its  1  millivolt  per  meter  contour.” 

The  interference  which  intervener’s  station  will  suffer 
in  the  instant  case  if  the  purported  grant  is  sus¬ 
tained  will  be  to  the  6  millivolt  contour  (R-271)  and  if 
the  power  of  appellant’s  station  is  increased  to  5  kilo¬ 
watts  power  the  interference  will  be  to  the  approxi¬ 
mate  15  millivolt  contour.  (R-134.) 
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CONCLUSION. 

I 

j 

The  action  of  the  Commission  in  announcihg  two  di¬ 
rectly  conflicting  orders  on  the  same  record  is  ob¬ 
viously  inconsistent  with  settled  administrative  prac¬ 
tice.  To  permit  such  action  is  to  countenance  legislation 
by  administrative  bodies  and  encourage  arbitrary  and 
capricious  judgments  by  administrative  fiat.  “The 

i 

court  must  go  beyond  the  reasons  assigned  by  the  Com¬ 
mission  or  its  counsel,  if  need  be,  and  determine  for  it¬ 
self  the  validity  of  an  order.”  Wallower  v.j  U.  S.,  32 
Fed.  (2d)  524. 

i 

The  decision  of  the  Commission  should  be  reversed 
and  a  mandate  of  this  Court  issued  voiding  the  action 
of  the  Commission  taken  on  the  afternoon  of  July  6, 
1937  and  giving  effect  to  the  final  order  denying  the 
application  of  Station  WATR  entered  on  the  morning 
of  the  same  day. 

Respectfully  submitted, 

GEO.  0.  SUTTON  and 
JAMES  L.  PROFFITT 
Attorneys  for  Appellant, 
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APPENDIX. 

104.1  If  an  applicant,  by  specific  request  of  the 
Commission,  is  required  to  file  any  documents  or  infor¬ 
mation  not  included  in  the  prescribed  application 
forms,  a  failure  to  comply  therewith  shall  constitute  a 
defect  in  the  application,  and  the  application  will  not 
be  considered  by  the  Commission.  Any  application 
which  is  not  filed  in  accordance  with  the  Commission’s 
regulations  with  respect  to  the  form  used,  manner  of 
execution  and  completeness  of  answer  to  questions 
therein  required  will  not  be  considered  by  the  Commis¬ 
sion.  Each  such  application  shall  be  returned  to  the 
applicant  by  the  secretary  of  the  Commission,  together 
with  a  brief  statement  of  the  respect  in  which  it  is 
defective. 

104.4  When  upon  application  any  instrument  of  au¬ 
thorization  is  granted  by  the  Commission  without  a 
hearing  pursuant  to  section  309  (a)  of  the  Act,  such 
grant  shall  remain  conditional  for  a  period  of  not  less 
than  30  days  from  the  date  on  which  public  announce¬ 
ment  thereof  is  made,  or  from  its  effective  date,  if  a 
later  date  is  specified,  during  which  30  days  any  person 
aggrieved  or  whose  interests  may  be  adversely  affected 
may  obtain  a  hearing  upon  such  an  application  by  fil¬ 
ing  a  protest  as  set  forth  in  rule  105.21  (b). 

Upon  the  filing  of  such  a  protest,  the  application  in¬ 
volved  will  be  set  for  hearing  in  the  same  manner  in 
which  other  applications  are  set  for  hearing,  and  the 
applicant  and  other  interested  parties  notified. 

Pending  hearing  upon  any  protest,  the  effective  date 
of  the  Commission’s  action  to  which  said  protest  is  di¬ 
rected,  shall  be  postponed  to  the  date  of  the  Commis¬ 
sion’s  decision  after  hearing,  unless  the  authorization 
involved  in  such  grant  is  necessary  to  the  maintenance 
or  conduct  of  an  existing  service,  in  which  event  the 
Commission  may,  in  its  discretion,  authorize  the  appli¬ 
cant  to  utilize  the  facilities  or  authorization  in  question 
pending  the  Commission’s  decision  after  hearing. 


If  no  protest  is  filed  in  accordance  with  the  foregoing 
and  within  the  time  limited,  or  if  a  protest  is;  filed,  but 
is  withdrawn  by  the  protestant  before  hearing  thereon, 
the  action  of  the  Commission  in  granting  th0  applica¬ 
tion  in  question  shall  become  absolute  and  final  with¬ 
out  further  action  of  the  Commission.  i 


104.5  Where  any  application  is  granted  in  part,  or 
with  any  privileges,  terms,  or  conditions  ofher  than 
those  requested,  pursuant  to  rule  104.4  and  without  a 
hearing  thereon,  the  action  of  the  Commission  shall  be 
considered  as  granting  such  application  unless  the  ap¬ 
plicant  shall,  within  30  days  from  the  date  on  which 
public  announcement  of  such  grant  is  made,  of  from  its 
effective  date,  if  a  later  date  is  specified,  file  with  the 
Commission  a  written  request  for  a  hearing  with  re¬ 
spect  to  the  part,  or  with  respect  to  the  privileges, 
terms,  or  conditions,  not  granted.  The  request  for 
hearing  shall  be  accompanied  by  a  statement  in  writ¬ 
ing  of  the  facts  which  the  applicant  expects  to  prove 
upon  such  hearing.  Upon  the  receipt  of  such  request, 
and  statement  in  proper  form,  the  application  will  be 
set  for  hearing  in  the  same  manner  as  other  applica¬ 
tions  are  set  for  hearing,  and  the  applicant  and  other 
parties  in  interest  notified  thereof.  Within  ai  period  of 
10  days  from  the  receipt  of  such  notice  of  hdaring,  the 
applicant  shall  deliver  or  mail  a  copy  of  the  statement 
of  facts  to  be  proved  by  it  to  all  other  parties  notified 
of  the  hearing,  and  shall  file  with  the  Commission  an 
affidavit  stating  that  this  requirement  has  been  met. 
Pending  such  hearing  the  effective  date  of  the  action 
of  the  Commission  with  respect  to  such  application 
shall  be  postponed  to  the  date  of  said  decision  after 
hearing. 


104.6  In  cases  where  the  application  is  proper  up¬ 
on  its  face  but  the  Commission  is  unable  to  determine 
without  a  hearing  on  the  merits,  that  the  granting  of 
such  application,  either  in  whole  or  in  pajrt,  would 
serve  public  interest,  convenience,  or  necessity,  and 
that  the  granting  of  such  application,  either  in  whole 
or  in  part,  would  not  aggrieve  or  adversely  j  affect  the 
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interest  of  any  licensee,  or  any  person  having  a  pend¬ 
ing  application,  the  Commission  will  designate  the 
same  for  hearing  and  the  following  procedure  will 
govern : 

(a) '  The  secretary  shall  forthwith  mail  a  written 
notice  to  the  applicant  setting  forth  the  action  of  the 
Commission  (together  wTith  such  statement  of  the  Com¬ 
mission’s  reasons  therefor  as  shall  be  appropriate  to 
the  nature  of  the  application),  the  time  and  place  for 
hearing,  and  a  list  of  the  other  parties  notified  thereof. 

(b)  In  order  to  avail  himself  of  the  opportunity  to 
be  heard,  the  applicant,  shall,  within  15  days  of  the 
mailing  of  the  notice  by  the  secretary,  file  with  the 
Commission  a  written  appearance  and  statement  of 
his  desire  to  be  heard,  in  accordance  with  rule  105.25. 

Within  25  davs  of  the  mailing  of  the  notice  of  hear- 
ing  as  aforesaid,  any  respondent  who  desires  to  par¬ 
ticipate  in  the  hearing,  shall  file  with  the  Commission 
his  answer  to  any  such  appearance  in  accordance  writh 
rule  105.26. 

(c)  In  case  no  appearance  or  statement  in  writing 
of  the  facts  to  be  proved  upon  such  hearing  is  filed  by 
the  applicant  within  the  time  so  specified,  the  hearing 
will  be  canceled,  the  applicant  deemed  in  default,  his 
application  denied,  and  the  secretary  shall  so  notify 
the  applicant  and  other  parties  to  the  hearing. 

(d)  In  case  the  appearance  and  statement  in  writ¬ 
ing  of  the  facts  to  be  proved  is  duly  and  seasonably 
filed,  the  application  will  be  entered  upon  the  hearing 
docket. 

(e)  If  at  the  date  set  for  hearing,  the  applicant 
does  not  appear  and  offer  evidence  in  support  of  his 
said  application,  a  default  will  be  entered,  and  the 
Commission  wall  deny  the  application. 

(f)  After  a  hearing  has  been  held  in  accordance 
with  the  foregoing,  the  Commission  may  grant  the  ap¬ 
plication,  deny  it,  or  grant  it  in  part,  or  deny  it  in  part. 


106.4  In  fixing  dates  for  hearings  the  Commission 
will,  so  far  as  practicable,  endeavor  to  fix  the  same  date 
for  hearings  on  all  related  matters  which  involve  the 
same  applicant  or  arise  out  of  the  same  complaint  or 
cause;  and  for  hearings  on  all  applications  ydiich  by 
reason  of  the  privileges,  terms,  or  conditions;  request¬ 
ed  present  conflicting  claims  of  the  same  nature,  ex¬ 
cepting,  however,  applications  filed  after  any]  such  ap¬ 
plication  has  been  designated  for  hearing. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  7024 

I 

Pittsburgh  Radio  Supply  House  (WJAS), 

APPELLANT 

! 

V. 

I 

Federal  Communications  Commission, 
The  WATR  Company,  Inc.,  intervener 


brief  on  behalf  of  federal  communications 

COMMISSION 


I.  STATEMENT 

This  appeal  (R.  1-5)  was  taken  under  Section 
402  (b)  of  the  Communications  Act  of  1&34  (48 
Stat.  1093), 1  on  August  23,  1937,  by  Pittsburgh 
Radio  Supply  House  (WJAS)2  (licensee! of  Sta¬ 
tion  WJAS),  located  at  Pittsburgh,  Pennsylvania, 
operating  on  1290  kc,  with  power  of  1  My  5  kw 
L.  S.,  unlimited  time  (R.  18),  from  an  Order  of 

-  i 

1  Appellant  does  not  state  whether  it  is  appealing  under 
Section  402  (b)  (1)  or  (2)  of  the  Communications  Act. 
The  Communications  Act  of  1934  hereinafter  will  be  re¬ 
ferred  to  as  “the  Act.*' 

2  Hereinafter  referred  to  as  appellant  or  WJAS. 

(1) 


i 

i 
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the  Federal  Communications  Commission 3  ren¬ 
dered  J uly  6,  1937,  effective  August  3’,  1937,  grant¬ 
ing  an  application  for  construction  permit  to  The 
WATR  Company,  Inc.,4  (WATR),  Waterbury, 
Connecticut,  to  make  changes  in  transmitter,  in¬ 
stall  directional  antenna  move  transmitter  locally 
in  Waterbury,  change  frequency  from  1190  to  1290 
kc.  increase  power  from  100  watts  to  250  watts,  and 
change  hours  of  operation  from  limited  to  unlim¬ 
ited  time  (R.  5-6). 

Appellant  submitted  an  application  (Commis¬ 
sion  file  number  B2-ML-303)  for  “ Modification  of 
Radio  Broadcast  Station  License,’ ’  dated  May  4, 
1936,  requesting  increase  of  nighttime  power  from 
1  kw  to  5  kw  (R.  18-20).  On  June  2,  1936,  the 
Commission  advised  counsel  for  appellant  that  the 
application  requested  more  power  at  nighttime  on 
the  regional  channel  involved  than  is  permitted  by 
Rule  120,  and  inquired  whether  appellant  desired 

3  “Commission"  refers  to  the  Federal  Radio  Commission 
or  the  Federal  Communications  Commission.  Prior  to 
July  17,  1934,  when  the  Federal  Communications  Commis¬ 
sion  was  organized  pursuant  to  Section  GOT  of  the  Com¬ 
munications  Act  of  1934  (48  Stat.  1105),  the  Federal  Radio 
Commission  was  the  licensing  authority  in  accordance  with 
the  Radio  Act  of  1927.  The  orders,  rules,  and  regulations, 
etc.,  of  the  Federal  Radio  Commission  were  continued  in 
effect  by  operation  of  48  Stat.  1103.  As  used  herein  the 
term  “Commission”  includes  the  Broadcast  Division  of  the 
Federal  Communications  Commission  created  pursuant  to 
48  Stat.  1068. 

4  Hereinafter  called  the  intervener  or  WATR. 
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to  amend  the  application  to  accord  with  the  rule 5 
(R.  21).  On  June  6,  1936,  counsel  for  appellant 
advised  the  Commission  that  he  desired  to  prose¬ 
cute  the  application  (R.  20).  The  application  was 
designated  for  hearing  on  June  20, 1936,  to  bb  heard 
before  the  Broadcast  Division  with  other  4pplica- 
tions  for  5  kw  night  power  (R.  22).  j 

Intervener's  application  (R.  27-38)  was  filed 
on  June  16, 1936  (R.  27).  On  June  27, 1936,  inter¬ 
vener  advised  the  Commission  that  the  directional 
antenna  proposed  “will  be  used  day  and! night ” 
(R.  38-39).  Intervener’s  application  was  granted 
by  the  Commission,  without  hearing,  on  Septem¬ 
ber  22,-  1936  (R.  39).  On  October  27,  1936^  appel¬ 
lant  filed  a  protest  to  the  decision  of  the  Commis¬ 
sion  granting  intervener’s  application  aforesaid 

pursuant  to  Rule  104.4 11  (R.  40—44).  On  jNovem- 
_ 

5  “120.  The  following  frequencies  are  designated  as  re¬ 
gional  frequencies  and  are  allocated  for  use  by  regional  sta¬ 
tions,  which  are  permitted  to  operate  simultaneously  unless 
otherwise  restricted:  550,  560,  570,  580,  590,  600,  i 610,  620, 
630,  780,  880,  890,  900,  920,  930,  940,  950,  1.010,  l,f20,  1,220, 
1,230,  1,240,  1.250,  1,260,  1,270,  1,280,  1,290,  '  1,300,  1,320, 
1,330,  1,340,  1.350,  1,360.  1,380,  1,390,  1,400,  1,410,  1,430, 
1,440,  and  1.450  kilocycles. 

y  /  /  %/ 

“The  operating  power  of  such  a  station  shall  nbt  be  less 
than  250  watts,  nor  during  nighttime  greater  than  1,000 
watts,  nor  during  daytime  greater  than  5,000  watts/’ 

c  “104.4.  When  upon  application  any  instrument  of  au¬ 
thorization  is  granted  by  the  Commission  without  g  hearing 
pursuant  to  section  309  (a)  of  the  Act,  such  grant  shall  re¬ 
main  conditional  for  a  period  of  not  less  than  30  days  from 
the  date  on  which  public  announcement  thereof  is  made,  or 
from  its  effective  date,  if  a  later  date  is  specified,  during 
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ber  17, 1936,  the  Commission  reconsidered  its  grant 
of  intervener’s  application  and  designated  said  ap¬ 
plication  for  hearing  (R.  44-45).  Notice  of  this 
action  was  served  by  the  Commission  npon  all 
parties  who  might  have  an  interest  in  the  proceed¬ 
ing,  including  the  appellant  (R.  45-53). 

The  application  came  on  for  hearing  before  an 
examiner  on  January  18,  1937  (R.  57).  Because 
of  illness  of  counsel  for  appellant,  the  hearing  was 
adjourned  until  January  29,  1937  (R.  58).  The 
hearing  was  reconvened  on  January  29,  1937,  and 
was  concluded  on  the  same  day  (R.  59-139). 

On  March  20,  1937,  the  examiner  submitted  his 
report  recommending  that  the  application  be 
granted  (R.  246-256).  Appellant  filed  exceptions 
to  said  report  (R.  256-261),  and  requested  oral 
argument  before  the  Commission  (R.  261).  Oral 
argument  was  granted  on  May  11,  1937  (R.  264), 
and  was  heard  on  June  3,  1937  (R.  264). 

The  Broadcast  Division  met  at  10 : 30  a.  m. 
on  July  6,  1937,  and  during  the  morning  meeting 
of  that  day’s  session  entered  an  order  denying 
the  application,  effective  September  21,  1937 
(R.  264-265).  The  Broadcast  Division  reconvened 

which  30  days  any  person  aggrieved  or  whose  interests  may 
be  adversely  affected  may  obtain  a  hearing  upon  such  an 
application  bv  filing  a  protest  as  set  forth  in  rule  105.21 
(b).  *  *  *” 

%  sic  sjc  $  * 
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at  2  p.  m.  on  the  same  day  and  reconsidered  its 
action  of  the  morning  in  denying  the  application, 
and  granted  the  application,  effective  at  3 :  00  a.  m., 
E.  S.  T.,  August  3, 1937  (R,  265-267). 6a  The  Com¬ 
mission’s  “  Statement  of  Facts  and  Grouhds  for 
Decision”  was  made  available  thereafter  (!R.  267- 
272).  On  August  23,  1937,  this  appeal  wajs  taken, 
as  heretofore  pointed  out.  j 

On  September  21,  1937,  the  WATR  Company, 
Inc.,  intervened  in  this  cause  (R.  11-15). 

i 

II.  THE  ISSUES 


The  appellant  does  not  state  the  issues  involved 
in  its  appeal. 

i 

It  is  our  contention  that  the  appellant  has  no 
appealable  interest  in  that  (a)  it  has  had  ilo  appli¬ 
cation  denied  and  (b)  it  is  not  otherwise  aggrieved 
or  adversely  affected  by  the  action  of  the  Commis¬ 


sion  complained  of,  and  consequently  thb  appeal 
should  be  dismissed. 

Appellant’s  argument  is  divided  into  two  parts. 
The  first  contention  is  that  the  Commissiofi  should 
have  passed  upon  its  pending  application  for  in- 

Ca  There  are  three  appeals  from  the  order  granting1  the 
application:  (1)  the  appeal  herein  (No.  7024);  (2)  Inter¬ 
mountain  Broadcasting  Corporation  v.  Federal  Communica¬ 
tions  Commission  (No.  7025) ;  and  (3)  Head  of  the  Lakes 
Broadcasting  Company  v.  Federal  Communications  Com¬ 
mission  (No.  7027).  j 


I 
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crease  in  nighttime  power  from  1  kw  to  5  kw  before 
or  at  the  same  time  the  Commission  acted  upon  the 
application  of  intervener.  Appellant  ’s  application 
for  the  use  of  5  kw  power  at  night  is  in  violation 
of  an  existing  valid  and  reasonable  regulation  of 
the  Commission  which  prohibits  the  use  of  power 
in  excess  of  1  kw  at  night  by  stations  of  the  class 
licensed  to  appellant.  We  maintain  that  appellant 
is  not  entitled  to  have  its  application  for  increase 
in  power  (which  application  is  in  violation  of  an 
existing  rule)  heard  ahead  of  applications  filed  in 
conformity  with  existing  rules.  In  so  far  as  appel¬ 
lant’s  application  seeks  to  amend  a  valid  regulation, 
and  to  effect  a  major  change  in  the  Commission’s 
allocation  policy,  it  will  be  given  a  hearing.  In 
brief,  said  application  has  not  been  refused ,  and  it 
will  be  heard.  Appellant,  therefore,  has  no  right 
of  appeal  under  Section  402  (b)  (1)  of  the  Act. 

Appellant’s  second  contention  is  that  an  order 

entered  in  the  morning  meeting  of  a  Commission 

session  mav  not  be  reconsidered  and  reversed  bv  the 
•/  %/ 

Commission  in  the  afternoon  meeting  of  the  same 
session.  We  maintain  that  the  Commission  has 
full  control  over  its  orders  granting  or  refusing 
applications  for  broadcast  facilities  prior  to  the 
taking  of  a  lawful  appeal  or  prior  to  the  lapse  of 
the  appeal  period. 


III.  ARGUMENT 


A.  APPELLANT  HAS  NO  APPEALABLE 

INTEREST 7 

I 

I 

i 

Section  402  (b)  of  the  Act 8  provides  that j appeals 
from  decisions  of  the  Commission  may  be  taken  to 
this  court  (1)  by  persons  whose  applications  are 
refused  and  (2)  by  persons  aggrieved  or  adversely 
affected  by  said  decisions.  Whether  or  hot  this 
court  may  entertain  the  appeal  herein  depends, 
therefore,  on  whether  or  not  the  appellant  has  an 
appealable  interest  under  one  or  the  other  of  the 
statutory  bases.  The  right  of  appeal  being  statu- 

7  As  shown  in  footnote  6,  this  is  one  of  three  appeals 
from  an  order  granting  interveners'  application.  !  We  have 
discussed  at  length  the  question  of  appealable  interest  in  the 
Commission's  briefs  in  Intermountain  Broadcasting  Cor¬ 
poration  v.  Federal  Communications  Commission  (No. 
7025),  and  Head  of  the  Lakes  Broadcasting  Company  v. 
Federal  Communications  Commission  (No.  70?7).  The 
arguments  made  in  the  briefs  aforesaid  are  by  thisj  reference 
incorporated  with  and  made  a  part  of  this  brief  J 

8  Section  402  (b)  (48  Stat.  1093)  reads  as  follows: 

“(b)  An  appeal  may  be  taken,  in  the  manner  hereinafter 
provided,  from  decisions  of  the  Commission  to  the  Court  of 
Appeals  of  the  District  of  Columbia  in  any  of  the  following 
cases :  I 

“(1)  By  any  applicant  for  a  construction  perpiit  for  a 
radio  station,  or  for  a  radio  station  license,  or  for  renewal 
of  an  existing  radio  station  license,  or  for  modification  of 
an  existing  radio  station  license,  whose  application  is  re¬ 
fused  bv  the  Commission. 

%/ 

“(2)  By  any  other  person  aggrieved  or  whose  interests 
are  adversely  affected  by  any  decision  of  the  Commission 
granting  or  refusing  any  such  application.'5 

55676 — 3$ - 
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tory,  the  court  cannot  dispense  with  its  express  pro¬ 
visions  even  to  the  extent  of  doing  equity.  Uni¬ 
versal  Service  Wireless ,  Inc .  v.  Federal  Radio 
Commission,  59  App.  D.  C.  319,  41  F.  (2d)  113 
(1930),  and  cases  cited;  Pote  ( Station  WLOE)  v. 
Federal  Radio  Commission,  62  App.  D.  C.  303,  67 
F.  (2d)  509  (1933),  cert.  den.  290  U.  S.  680  (1933). 

We  submit  that  the  appealable  interest  required 

bv  the  statute  must  have  some  reasonable  relation- 
«/ 

ship  to  the  Act  and  the  requirements  of  broadcast 
regulation.  The  elements  of  appealable  interest 
were  discussed  in  Intermountain  Broadcasting 
Corporation  v.  Federal  Communications  Commis¬ 
sion,  —  App.  D.  C.— ;  94  F.  (2d)  244  (1937).  The 
court  dismissed  the  appeal  taken  in  that  case  be¬ 
cause  in  none  of  the  reasons  for  appeal  was  “it 
suggested  or  claimed  that  the  financial  or  economic 
interests  of  Intermountain  are  adverselv  affected 

4/ 

by  the  action  of  the  Commission  in  granting  Pow¬ 
ers’  application.”  In  the  instant  case,  as  we  will 
show,  the  record  is  totallv  devoid  of  anv  suggestion 
that  the  financial  or  economic  interests  of  appellant 
are  adverselv  affected  by  the  action  of  the  Commis- 
sion  in  granting  the  WATR  application.  There  is 
no  evidence  that  objectionable  interference  will  re¬ 
sult  to  appellant  by  the  operation  of  WATR  as  pro¬ 
posed.  The  language  of  the  court  in  dismissing 
the  Intermountain  appeal  may  be  precisely  applied 
to  this  appeal: 

Considered  here  in  the  most  favorable 
light,  they  do  not  assert,  and  there  is  nothing 


in  them  which  implies  that  the  grant  of  the 
permit  for  the  Powers  station  at  Shit  Lake 
City  will  result  in  damage  to  Intermountain. 


The  court  concludes  its  discussion  by  stating: 

And  so  we  hold  on  this  subject  th^t,  as  In¬ 
termountain,  on  the  record  at  least,  does  not 
claim  that  the  establishment  of  the  new  sta¬ 
tion  in  Salt  Lake  City  will  result  ip  pecuni¬ 
ary  or  other  damage  to  it  or  will  deprive  it 
of  its  ability  to  continue  to  function  in  the 
public  interest,  and  inasmuch  as  it  is  not  the 
applicant  for  the  Logan  license  and  there¬ 
fore  not  entitled  to  challenge  its  denial,  it  is 
without  right  either  under  Section:  402  (b) 
(1)  or  Section  402  (b)  (2)  to  have  its  appeal 
considered  by  this  court. 


We  will  now  examine  in  detail  the  contentions  of 

i 

appellant. 


1.  Appellant’s  application  for  increased  facilities  is  still 
pending;  it  has  not  been  refused,  and  it  will  be 
heard 


Appellant  submitted  an  application  (Commis¬ 
sion  file  number  B2-ML-303)  for  “  Modification  of 
Radio  Broadcast  Station  License,  ”  dated  May  4, 
1936,  requesting  increase  of  nighttime  poiver  from 
1  kwT  to  5  kw  (R.  18-20).  In  its  Notice  of  Appeal 
the  appellant  assigns  as  error  the  action  of  the  Com¬ 
mission  in  granting  the  intervener’s  application 
prior  to  consideration  of  its  application  for  in¬ 
crease  in  power  during  nighttime  hours. !  Careful 
analysis  of  the  reasons  for  appeal  and  the  brief 
submitted  by  appellant  shows  that  it  does  not  rely 
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upon  Section  402  (b)  (1)  of  the  Act  as  the  basis 
for  its  appeal.  It  apparently  avoided  such  a  con¬ 
tention  in  view  of  Pulitzer  Publishing  Co.  v.  Fed¬ 
eral  Communications  Commission — App.  D.  C. — ; 
94  F.  (2d)  249  (1937),  in  which  this  court  said: 

The  Commission  adds  to  this  that  Pulitzer 
is  without  right  to  appeal  because  its  appli¬ 
cation  for  increased  facilities  is  still  pending 
and,  therefore,  has  not  within  the  language 
of  402  (b)  (1)  been  “ refused. ”  We  agree 
with  the  Commission  in  this  respect  and  shall 
confine  ourselves  to  the  question  whether 
Pulitzer  is  entitled  to  maintain  this  appeal 
as  a  person  aggrieved  under  402  (b)  (2)  of 
the  Act. 

In  Universal  Service  Wireless ,  Inc.,  v.  Federal 
Radio  Commission ,  supra ,  this  court  dismissed  an 
appeal  on  the  ground  that  as  the  Commission  had 
not  refused  the  application  of  appellant  no  statu¬ 
tory  basis  for  appeal  existed.  In  view  of  the  au¬ 
thorities  cited,  it  appears  well  settled  that  in  cases 
such  as  this  Section  402  (b)  (1)  does  not  confer  a 
right  of  appeal. 

We  will  show  hereinafter  that  appellant’s  ap¬ 
plication  aforesaid  requests  facilities  in  violation 
of  a  valid  regulation  of  the  Commission,  and  ac¬ 
cordingly  the  appellant  may  not  demand  a  hearing 
as  of  right.  The  Commission,  nevertheless,  has  set 
said  application  for  hearing  as  shown  in  the  fol¬ 
lowing  Minute  entry: 
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EXTRACT  FROM  MINUTES  OF  THE  FEDERAL 
COMMUNICATIONS  COMMISSION 


(Broadcast  Division)  j 

Minutej  #379 
J  une  20, 1936 
10 : 00  4.  M. 


Present:  Commissioners  Sykes!  (Chair¬ 
man),  Case,  and  Prall. 

*  *  *  *  * 

I 

Applications  Designated  for  Hearing 

*  *  *  *  !  * 

i 

! 

The  Broadcast  Division  designated  the 
following  application  for  heariiig  to  be 
heard  before  the  Division  with  other  5  kw 
cases :  i 

File  No. :  B2-ML-303. 

Applicant :  Pittsburgh  Radio  Supply 
House,  Pittsburgh,  Pa. 

Call  Letters :  WJAS. 

Nature  of  Application:  Modification  of 
license  to  increase  power  from  1  kw  night, 
5  kw  day,  to  5  kw,  unlimited  time. 

*  *  *  *  * 

John  B.  Reynolds, 
'Acting  Secretary  (R.  22). 
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It  is  clear,  therefore,  that  appellant’s  application 
has  hot  been  refused  and  that  it  will  be  heard.  We 
must  next  ascertain,  therefore,  whether  appellant 
is  “ aggrieved  or  adversely  affected”  within  the 
meaning  of  Section  402  (b)  (2). 

2.  Appellant  is  not  aggrieved  or  adversely  affected  by 
the  order  of  the  Commission  granting  intervener’s 
application 

In  its  assignment  of  errors,  on  which  this  appeal 
is  based,  appellant  does  not  claim  economic  or  fi¬ 
nancial  damage,  nor  does  it  assert  that  it  will  be 
subjected  to  objectionable  interference. 

In  Missouri  Broadcasting  Corporation  v.  Fed¬ 
eral  Communications  Commission,  —  App.  D.  C. 
— ;  94  F.  (2d)  623  (1937),  the  court  said: 

As  we  have  pointed  out,  the  Act  requires 
a  petitioner  for  review  to  assign  in  this 
Court  the  reasons  for  his  appeal,  and  this, 
as  we  think,  is  the  equivalent  of  requiring 
him  to  state  his  assignments  of  error;  and 
in  Intermountain  Broadcasting  Corporation 
v.  Commission  —  F.  (2d)  —  (decided 
today),  we  said: 

“The  nature  of  its  grievance  can  be  meas¬ 
ured  on  this  appeal  only  by  the  reasons 
therefore  which  the  Act  requires  it  to  give ; 
and  in  order  to  determine  its  appealable  in¬ 
terest  we  must  look — and  can  only  look — to 
those  reasons.” 

William  B.  Lodge,  a  qualified  expert  on  radio 
engineering,  was  called  as  a  witness  on  behalf  of 
the  appellant.  He  testified  that  “as  far  as  WJAS 
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[ appellant ]  is  concerned ,  I  do  not  believe  that  the 

_  i 

application  by  W AT R  would  in  any  way  affect 
WJAS.  Its  [ appellant’s ]  interference  level  is 
already  higher  than  that  which  would  be  cdused  by 
the  operation  of  the  facilities  in  Waterbary ”  (R. 
78).  (Italics  supplied.)  This  testimony  is  un¬ 
equivocal,  therefore,  in  showing  that  the  intervener 
will  not  cause  objectionable  interference  td  the  ap¬ 
pellant.  The  same  witness  stated  that  “the  only 
question  of  interference  which  would  ariie  would 
be  that  of  the  interference  to  which  WATR  would 
be  subjected  should  WJAS  increase  its  po\iTer”  (R. 
78-79).  | 

Mr.  Paul  A.  De  Mars,  a  qualified  expert  on  radio 
engineering,  offered  as  a  witness  on  behajf  of  the 
intervener,  testified  on  cross-examination  i 

I  believe  that  the  proposed  antqnna  sys¬ 
tem  of  WATR  will  adequately,  or  will  more 
than,  protect  the  existing  1  millivolt  per 
meter  service  of  WJAS,  and  that  in  any 
event  WJAS  is  already  limited  b\f  2.6  and 
3.8  from  another  station  operating  on  the 
same  frequency,  so  that  the  operation  of 
WATR  as  proposed  will  not  affect  the  sta¬ 
tion  as  to  the  service  that  is  intended  to  be 
protected,  or  make  any  appreciable!  increase 
in  the  actual  interference  that  is  obtained  at 
this  time  (R.  125).  j 

George  C.  Davis,  Commission  radio  engineer  and 

I 

a  qualified  expert,  offered  as  a  witness  on  behalf  of 
the  Commission,  testified  that  “WJAS  would  not 
receive  objectionable  interference  from  the  opera- 


i 

i 
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tion  of  the  station  or  of  WATR  as  here  proposed, 
but  would  contribute  objectionable  interference  to 
the  service  of  WATR  at  night,  limiting  WATR  to 
approximately  its  6  millivolt  per  meter  contour” 
(R,  132). 

The  record  shows  without  contradiction,  there¬ 
fore,  that  the  intervener  will  not  contribute  objec¬ 
tionable  interference  to  the  appellant  (1)  if  appel¬ 
lant  continues  to  operate  as  at  present  or  (2)  if 
appellant's  application  for  5  kw  is  granted. 

In  final  analysis,  appellant  claims  that  by  grant¬ 
ing  intervener’s  application,  the  Commission  has 
placed  an  obstacle  in  the  way  of  appellant’s  appli¬ 
cation  for  the  use  of  5  kw  at  night,  because  such 
operation  might  result  in  objectionable  interfer¬ 
ence  to  intervener .  We  earnestly  submit  (and  will 
show’  hereinafter)  that  such  an  assignment  of  error 
does  not  assert  an  appealable  interest  in  appellant. 

B.  APPELLANT  HAS  BEEN  AFFORDED  DUE 

PROCESS  OF  LAW 

As  the  appellant  has  no  appealable  interest 
within  the  meaning  of  the  Act  the  appeal  should  be 
dismissed,  and  consequently  it  is  unnecessary  to 
consider  the  issues  presented  by  the  appellant.  We 
will  show,  nevertheless,  that  the  Commission  has 
committed  no  error  in  this  proceeding.  Identical 
questions  with  regard  to  the  Commission’s  pro¬ 
cedure  have  been  presented  and  argued  in  brief  by 
counsel  for  the  appellant.  Head  of  the  Lakes 
Broadcasting  Company  v.  Federal  Communica¬ 
tions  Commission  (No.  7027).  The  Commission’s 
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brief  in  that  case  answers  the  legal  questions  pre¬ 
sented  and  are  by  this  reference  made  a  part  of 
this  brief.  The  particular  facts  involved  in  this 
appeal,  however,  require  additional  comment. 

Appellant  claims  that  it  has  been  deprived  of  a 
fair  hearing  on  its  application  for  5  kw  poWer,  un¬ 
limited  time,  because  of  the  grant  of  intervener’s 
application  herein.  This  argument  is  imihediately 
and  effectively  answered  on  three  points : 

1.  The  intervener’s  application  was  first  granted 
by  the  Commission  without  a  hearing  (;R.  39). 
Appellant  was  allowed  to  protest  the  original  grant 
(R.  40-44),  and  on  the  basis  of  appellant’s  protest 
the  original  grant  was  vacated  and  the  hearing  in- 

I 

volved  in  this  case  was  held  (R.  44k45). 

2.  Appellant  was  afforded  ample  notice  land  full 

opportunity  to  be  heard  in  this  proceeding  (R.  45- 
53,  57-188).  | 

3.  Appellant’s  application  for  5  kw,  ufilimited 

time,  has  not  been  refused  and  will  be  heard 
(R.  22).  | 

A  few  days  after  appellant’s  application  for  5 
kw,  unlimited  time,  was  filed,  the  Commission  for¬ 


warded  the  following  letter : 


1936. 


June  2, 

i7 

Mr.  Geo.  O.  Sutton. 

/ 

1030  National  Press  Bldg., 

Washington ,  JQ.  C. 

Re:  Pittsburgh  Radio  Supply  House,  File 
No.  B2-ML-303. 

I 

Dear  Sm :  Reference  is  made  to  the  appli¬ 
cation  of  your  client,  Pittsburgh  Radio  Sup- 
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ply  House,  licensee  of  Station  WJAS,  for 
modification  of  license  to  increase  power 
from  1  kw  night,  5  kw  day,  to  5  kw,  unlimited 
time. 

The  applicant  requests  the  use  of  5  kw 
power  on  1290  kc,  which  is  a  regional  fre¬ 
quency,  and  under  Rule  120  the  maximum 
nighttime  power  of  this  frequency  is  fixed  at 
1  kw,  and,  accordingly,  the  request  in  the 
application  violates  the  rule . 

“This  matter  is  being  brought  to  your  at¬ 
tention  so  that  if  your  client  wishes  to  amend 
its  application  it  may  do  so.  On  the  other 
hand,  if  you  wish  to  have  the  application 
prosecuted  in  its  present  form,  you  should 
specifically  state  that  this  is  desired. 

Very  truly  yours, 

John  B.  Reynolds, 

Acting  Secretary. 

GMH/ao’d 

(R.  21).  [Italics  supplied.] 

To  this  letter,  counsel  for  appellant  made  the 
following  reply : 

Law  Offices  Geo.  O.  Sutton, 

10 SO  National  Press  Building, 
Washington,  D.  C.,  June  6, 1936. 
Mr.  John  B.  Reynolds, 

Acting  Secretary,  Federal 

Com munications  Commission, 

Wash  ington,  D.  C. 

Re:  Pittsburgh  Radio  Supply  House, 

File  No.  B2-ML-303. 

Dear  Sir  :  In  answer  to  your  letter  of  June 
2nd,  it  is  the  purpose  of  the  Pittsburgh 


! 
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i 

i 

Radio  Supply  House  to  prosecute  its  pend¬ 
ing  application  for  5  kw  power  day  and  night 
on  1290  kc.,  with  the  belief  that  there  should 
be  some  change  made  in  the  rvl&s  of  the 
Commission  so  as  to  provide  for  the  use  of 
5  kw  power  on  certain  channels  and  in  cer¬ 
tain  areas,  in  order  to  better  serve  public 
interest,  convenience,  and  necessity. 

Yours  very  truly,  ■ 

Geo.  O.  Sutton, 
J.L.P.  | 

GOS :  EH  | 

Dictated,  but  not  read  (R.  20-21).  [Ital¬ 
ics  supplied.] 

i 

Following  the  receipt  of  appellant's  answer  the 
Commission  set  appellant's  application  for  hear¬ 
ing,  to  be  heard  “with  other  5  kw  cases”  (R.  22, 
The  action  is  set  forth  in  extenso  above).  I 

i 

It  is  clear,  therefore,  that  appellant  has  been  af- 

j 

forded  due  process  in  the  broadest  sense  of  the 
term.  Appellant  argues,  however,  that  because  its 
application  for  5  kw  power  at  night  was  not  heard 
prior  to  or  simultaneously  with  the  iniervener’s 
application,  it  has  been  deprived  of  its  lawful 
rights.  ! 

I 

C.  APPELLANT  MAY  NOT  MAINTAIN  Aj|  APPEAL 
ON  THE  GROUND  THAT  A  GRANT  IN  CONFORM¬ 
ITY  WITH  AN  EXISTING  REGULATION  CON¬ 
STITUTES  AN  OBSTACLE  TO  ITS  APPLICATION, 
WHICH  REQUESTS  FACILITIES  IN  VIOLATION 

OF  SAID  REGULATION  i 

i 

I 

This  point  has  been  argued  in  the  Coriimission’s 
brief  in  Head  of  the  Lakes  Broadcasting]  C ompany 
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v.  Federal  Communications  Commission  (No. 
7027).  That  discussion,  by  this  reference,  is  made 
a  part  of  this  brief.  There  are  certain  other  ques¬ 
tions  involved  in  this  appeal  which  must  be  con¬ 
sidered  in  addition  to  those  set  forth  in  the  Head 
of  the  Ladies  case,  supra. 

Appellant  is  now  using  the  maximum  power  at 
present  authorized  by  Rule  120.  It  is  not  con¬ 
tended  by  appellant  that  Rule  120  is  unreasonable 
or  that  it  does  not  carry  into  effect  the  will  of 
Congress  as  expressed  in  the  Communications  Act 
of  1934.  Appellant  merely  contends  that  the  very 
presence  of  intervener  upon  the  1,290  kc  frequency 
effectively  prevents  it  from  later  using  5  kw  at 
night,  because  appellant  would,  if  operating  with 
that  power,  contribute  destructive  interference  to 
intervener.  Appellant  showed,  through  its  engi¬ 
neer,  that  if  its  station  and  Station  WEBC  were 
“horizontally”  increased  in  power  to  5  kw  at  night 
the  present  “interference  line”  between  these  two 
stations  would  not  move  (R.  82-84).  Using  the 
same  engineering  theory,  however,  it  is  manifest 
that  if  the  power  of  WATR  (intervener)  were 
also  proportionately  increased  “horizontally”  with 
WJAS  and  WEBC,  the  “interference  line”  of  the 
former  likewise  would  not  move. 

We  cannot  predict  that  such  a  “horizontal”  in¬ 
crease  will  be  authorized  This  point  is  made 
merely  to  clarify  appellant’s  theory  of  its  inter¬ 
ests  and  to  show  that  its  theory  is  applicable  to 
all  stations  similarly  involved.  The  record  shows 
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that  at  present  WEBC  and  WJAS  mutually  limit 
each  other  to  the  2.6  mv/m  contour  at  night.  Ob¬ 
viously,  if  the  Commission  were  to  grant  the 
WJAS  application  for  5  kw,  while  refusing  to 
grant  the  WEBC  application,  the  result  would  be 
destructive  interference  to  the  latter  station,  and 
vice  versa.  This  factor  illustrates  the  national  na¬ 
ture  of  the  problem  and  the  necessity  of  resolving 
conflicting  interests  before  Rule  120  is  changed. 

“ Horizontal’ ’  increases  in  power  on  a  regional 
frequency  have  been  considered  by  the  Commis¬ 
sion  in  the  past.  In  1931  Stations  WCSHj  KOIN, 
WDAY,  and  WFIW,  operating  on  the  frequency 
940  kc,  filed  applications  for  a  horizontal  increase 
in  power  to  5  kw  at  night.  These  applications 
were  heard  by  the  Commission  (Docket  Nbs.  1306, 
1307,  1308,  1309,  1310,  1385,  and  1466),  ahd  in  its 
decision  the  Commission  made  the  following  state¬ 
ments  :  | 

_  | 

It  would  appear  that  any  proper!  further 

use  of  the  channel  would  entail  the  placing  of 
additional  stations  upon  it,  in  und^r  served 
areas,  rather  than  increasing  the  power  of 
the  existing  stations  (located  in  oyer-quota 
states)  without  any  substantial  increase  in 

their  present  good  service  areas. 

*  *  *  *  * 

*  *  *  appiicants  do  not  contend  that 
these  regulations  are  unreasonably  as  ap¬ 
plied  to  all  regional  stations  or  that  the  prin¬ 
ciple  developed  by  the  proposed  increase  in 
power  of  stations  on  940  kilocycles  is  as 


i 


i 
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broad  as  the  entire  allocation,  but  rather  that 
an  exceptional  situation  exists  with  respect 
to  this  channel  which  makes  unreasonable 
the  application  of  these  regulations  to  this 
particular  case.  In  our  opinion  the  facts  do 
not  warrant  such  a  conclusion,  and  in  any 
event  consideration  must  be  given  to  the 
public  interest,  convenience,  and  necessity  of 
the  radio  service  to  the  entire  country,  of 
which  the  applicant  stations  and  their  serv¬ 
ice  areas  are  but  a  part.  While  remote  in¬ 
stances  mav  occur  where  the  denial  of  the 
•/ 

use  of  a  facility,  because  of  such  restrictive 
regulations  as  are  here  involved,  may  appar- 
entlv  seem  arbitrarv,  in  manv  instances  the 
particular  facility  may  he  used  in  another 
locality  where  it  tvould  tend  toward  a  more 
equitable  distribution  as  required  by  law 
and  make  for  a  better  radio  service  through¬ 
out  the  entire  country.  [Italics  supplied.] 

On  October  10,  1934  *  the  Commission  amended 
Rule  120,  supra ,  to  allow  the  use  of  5  kw,  daytime. 
The  Commission  was  still  of  the  opinion,  however, 
that  increased  nighttime  power  would  not  serve  the 
general  public  interest,  but  the  Commission  con¬ 
tinued  to  search  for  more  desirable  allocation 
standards  to  keep  abreast  of  the  technical  art  as  it 
progressed.  Accordingly,  an  informal  engineering 
hearing  was  called  on  July  25,  1936.  The  hearing 
was  in  the  nature  of  a  legislative  inquiry  to  obtain 
information  to  aid  the  Commission  in  exercising 


9  F.  C.  C.  Minute  #41,  F.  C.  C.  Mimeograph  11108. 
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i 
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its  rule-making  function.  The  notice  10  of  the  hear¬ 
ing  stated  that  it  was  called  “for  the  purpose  of 
determining  what  principles  should  guide  the  Com¬ 
mission  in  matters  relating  to  or  affecting  the  allo¬ 
cation  of  frequencies  and  the  prevention  qf  inter¬ 
ference.”  The  appellant  herein  was  one  of  the 
regional  stations  which  participated  in  the  hearing. 
Thus  far  the  Commission  has  not  found  That  the 

i 

public  interest,  convenience  and  necessity  would 

i 

be  served  by.  changing  Rule  120.  As  heretofore 
pointed  out,  amendment  of  the  rule  would  be  in 
the  nature  of  an  action  to  carry  out  the  legislative 

i 

purposes  of  Congress  as  expressed  in  the  Act.  If 
and  when  the  rule  is  amended,  the  rights  of  exist¬ 
ing  licensees  and  of  applicants  will  be  afforded  the 
protection  to  which  they  are  entitled  by  law. 

D.  THE  COMMISSION  HAS  FULL  CONTROL  OVER 
ITS  ORDERS  GRANTING  OR  REFUSING  APPLI¬ 
CATIONS  FOR  BROADCASTING  FACILITIES 
PRIOR  TO  THE  TAKING  OF  A  LAWFUL  APPEAL 
OR  PRIOR  TO  THE  LAPSE  OF  THE  APPEAL 
PERIOD 


This  point  has  been  fully  discussed  in  the  Com¬ 
mission  brief  in  Intermountain  Broadcasting  Cor¬ 
poration  v.  Federal  Communications  C ommission, 
No.  7025.  The  Commission’s  argument  in  that 
brief  is  by  this  reference  made  a  part  hereof.  We 
respeetfulv  submit  that  the  Commission  has  full 
control  over  its  orders  prior  to  the  taking  of  a  law¬ 
ful  appeal  or  prior  to  the  lapse  of  thb  appeal 
period. 


10  Docket  No.  40G3,  F.  C.  C.  Mimeograph  17695. 
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E.  THE  COMMISSION  HAS  MADE  PROPER  FIND¬ 
INGS  WHICH  ARE  FULLY  SUPPORTED  BY 
SUBSTANTIAL  EVIDENCE  AND  ARE  NOT  ARBI¬ 
TRARY  OR  CAPRICIOUS 

Appellant  complains  that  the  Commission,  in  its 
decision,  made  no  findings  concerning  possible  con¬ 
flict  between  intervener’s  application  and  appel¬ 
lant's  application  for  5  kw  at  night.  We  maintain 
that  the  Commission  was  not  required  to  make  such 
a  finding.  We  have  already  shown  that  appel¬ 
lant’s  application  violates  a  lawful  regulation  of 
the  Commission  and  that  intervener’s  application 
is  in  accordance  with  the  Commission’s  regulations. 
It  was  the  duty  of  the  Commission  to  make  findings 
in  its  decision  as  to  the  effect  of  the  proposed  op¬ 
eration  by  intervener  on  those  stations  lawfully 
licensed  and  on  those  having  lawful  applications 
pending  before  the  Commission.  The  Commission 
fully  discharged  its  duty  in  this  respect. 

The  Commission  found  that  “ there  would  be  no 
objectionable  interference  to  *  *  *  WJAS 

by  applicant  [intervener].”  This  finding  is  sup¬ 
ported  by  the  following  evidence :  Mr.  William  B. 
Lodge,  a  qualified  expert  on  radio  engineering, 
offered  on  behalf  of  appellant,  testified  that — 

A. s  a  matter  of  fact,  as  far  as  WJAS  is 
concerned,  I  do  not  believe  that  the  applica¬ 
tion  of  W AT R  would  in  any  tv  ay  affect 
WJAS.  Its  interference  level  is  already 
higher  than  that  which  would  be  caused  by 
the  operation  of  the  facilities  in  Waterbury 
(R.  78). 
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The  only  question  of  interference  which 
ivould  arise  would  he  that  of  the  interference 
to  which  W AT R  would  he  subjected  should 
WJAS  increase  its  power  (R.  78-79). 

Mr.  Paul  A.  De  Mars,  a  qualified  radio  engineer, 
offered  on  behalf  of  intervener,  testified  thqt — 

I  believe  that  the  proposed  antenna  sys¬ 
tem  of  WATR  will  adequately,  or  will  more 
than  protect  the  existing  1  millivolt,  per 
meter  service  of  WJAS,  and  that  jin  any 
event  WJAS  is  already  limited  by  2.6  and 

*  j 

3.8  from  another  station  operating  on  the 
same  frequency,  so  that  the  operation  of 
WATR  as  proposed  will  not  affect  the  sta¬ 
tion  as  to  the  service  that  is  intended  to  be 
protected,  or  make  any  appreciable  increase 
in  the  actual  interference  that  is  qbtained 
at  this  time  (R.  125).  j 

Mr.  George  C.  Davis,  a  qualified  radio  engineer 
called  as  a  witness  on  behalf  of  the  Comjmission, 
testified  that — 

WJAS  would  not  receive  object ioiiable  in¬ 
terference  from  the  operation  *  f  *  of 
WATR  [intervener]  as  here  proposed  (R. 
132).  | 

There  is  other  evidence  substantiating  the  Com¬ 
mission’s  finding,  but  we  respectfully  submit  that 
the  evidence  quoted  above,  which  is  unconttadicted, 
sustains  beyond  any  question  whatsoever  the  finding 
of  the  Commission  that  intervener  will  contribute 

i 

no  objectionable  interference  to  appellant.  I 
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The  Commission  also  found  that  appellant 
“would  contribute  objectionable  interference  to  the 
proposed  station  [intervener's]  at  night,  limiting 
applicant  [intervener]  to  approximately  its  6 
mv/111  contour.”  Mr.  William  B.  Lodge  testified 
that  intervener  will  be  limited  at  night  to  its  8.5 
mv/m  contour  (R.  69,  72).  Mr.  De  Mars  disagreed 
with  Mr.  Lodge’s  estimate  as  to  the  limitation  of 
intervener's  signal  and  testified  that  intervener 
would  be  limited  to  its  6.8  mv/m  contour  (R.  149). 
Mr.  Davis  (the  Commission's  engineer)  testified 
that  appellant  would  limit  intervener  to  its  6  mv/m 
contour  (R.  132).  In  consideration  of  all  the  tes¬ 
timony,  the  Commission  accepted  the  evidence  of 
Mr.  Davis.  It  was  not  error  for  the  Commission  to 
rely  upon  its  official  engineers.  Ansley  v.  Federal 
Radio  Commission,  60  App.  D.  C.  19,  46  F.  (2d) 
600  (1930) ;  Havens  and  Martin  v.  Federal  Radio 
Commission,  59  App.  D.  C.  393,  45  F.  (2d)  295 
(1930).  Manifestly,  the  Commission's  findings  are 
fully  supported  by  substantial  evidence  and  are  not 
arbitrary  or  capricious. 

Appellant  also  argues  that,  because  it  was  made 
a  party  to  the  proceeding,  its  5  kw  nighttime  ap¬ 
plication  must  be  recognized  and  considered  in  the 
Commission's  decision.  We  again  point  out  that 
this  proceeding  arose  ux^on  appellant’s  protest. 
This  protest  (R.  40—44)  contained  many  allega¬ 
tions,  some  of  which,  on  an  apparently  lawful  and 
meritorious  basis,  attacked  the  granting  of  inter- 
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vener’s  application  without  a  hearing.  An  example 
of  such  an  allegation  follows : 

i 

The  actual  distance  between  Waterbury, 
Connecticut,  and  Pittsburgh,  Pennsylvania, 
is  only  375  miles,  whereas  the  distance  recom¬ 
mended  by  the  Engineering  Department  of 
the  Federal  Communications  Commission 
for  the  satisfactory  nighttime  operation, 
under  average  conditions,  of  this  j  protes- 
tant’s  station  and  Station  WATR  on  the  re¬ 
quested  assignment,  is  1,000  miles.  The  dis¬ 
tance  recommended  for  the  satisfactory  day¬ 
time  operation,  under  average  conditions,  is 
400  miles  (R.  41).  i 

This  allegation  raised,  of  course,  a  question  as  to 
whether  or  not  the  proposed  directive  antenna  of 
intervener  would,  in  fact,  protect  the  appellant’s 
service  area,  and  required  the  taking  of  proof. 

i 

In  its  protest  appellant  also  averred  that  it  ex¬ 
pected  to  prove  the  following: 

That,  considering  the  design,  type,  speci¬ 
fications,  etc.,  of  the  directional  antenna  pro¬ 
posed,  it  cannot  reasonably  and  adequately 
afford  protection  to  the  present  or  proposed 

service  of  WJAS  (R.  42).  j 

1 

This  allegation  likewise  raised  an  issue  j  of  fact 
which  the  appellant  could  lawfully  assert. 

The  action  of  the  Commission  in  granting  inter- 

i 

vener’s  application  was,  therefore,  reconsidered 
and  the  hearing  was  ordered.  Appellant  was  made 
a  party  to  show  whether  its  interests  weight  be 
affected.  The  record  shows,  of  course,  that  the  ap- 
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pellant  totally  failed  in  its  proof.  And,  in  fact,  on 
this  appeal  appellant  does  not  claim  that  the  inter¬ 
vener  will  contribute  objectionable  interference  to 
the  operation  of  appellant  on  its  present  assign¬ 
ment  (as  authorized  under  Rule  120  of  the  Com¬ 
mission's  Rules  and  Regulations). 

The  appellant  also  alleged  that  the  granting  of  in¬ 
tervener’s  application  might  prove  an  obstacle  to 
future  favorable  action  upon  its  5  kw  application. 
We  have  already  discussed  this  aspect  of  the  case. 
When  appellant  first  offered  testimony  as  to  pos¬ 
sible  conflict  between  its  5  kw  application  and  in¬ 
tervener’s  application,  counsel  for  the  intervener 
made  timely  objection  on  the  ground  “that  the 

testimony  is  entirely  irrelevant  and  immaterial  and 

•/  •/ 

that  the  application  of  WJAS,  which  is  pending 
at  the  present  time,  could  not  now  be  granted  under 
the  Rules,  and  therefore  anv  testimony  submitted 
on  that  issue  is  purely  irrelevant,  incompetent,  and 
immaterial.  *  *  *  WJAS  might  have  an  ap¬ 

plication  pending  for  50  kilowatts,  and  it  would 
be  just  as  consistent  with  the  Rules  and  Regula¬ 
tions  as  5  kilowatts”  (R.  71).  The  examiner  al¬ 
lowed  the  testimony  to  be  adduced.  This  action, 
of  course,  did  not  bind  the  Commission,  which  pro¬ 
ceeded  in  conformity  with  its  reasonable  and  law- 

%/ 

ful  regulations  in  refusing  to  consider  in  this  case 
the  practical  effect  of  an  application  which  would 
amend  Rule  120,  supra. 

The  intervener  for  several  years  has  been  oper¬ 
ating  Station  WATR,  There  are  no  issues  in  this 
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case  as  to  the  qualifications  of  the  intervener  to 
continue  to  operate  the  station  as  proposed.  The 
appellant  in  its  notice  of  appeal  and  in  its  brief  has 
not  raised  any  question  concerning  the  findings  of 
the  Commission  other  than  that  discussed  above. 
The  court  looks  only  to  the  reasons  for  appeal  to 
determine  the  interest  of  appellant  {Inter fountain 
case ,  supra).  We  earnestly  submit  that  the  Com¬ 
mission  has  made  proper  findings  which  %re  fully 


supported  by  substantial  evidence  and 


are  not 


arbitrary  or  capricious. 


F.  IT  WILL  SERVE  THE  PUBLIC  INTEREST,  CON¬ 
VENIENCE,  AND  NECESSITY  TO  AFFOftD  THE 
PEOPLE  OF  WATERBURY,  CONNECTICUT, 
FULL-TIME  SERVICE  FROM  STATION  WATR 


Appellant  contends  that  as  it  is  the  policy  of  the 
Commission  to  protect  regional  stations  from  out¬ 
side  interference  at  night  to  their  1  mv/m  contour, 
the  grant  herein  is  inconsistent  with  said  policy 
because  Station  WATR  will  be  limited  to  its  6 
mv/m  contour. 

It  is  the  policy  of  the  Commission,  whenever 
practicable,  to  allocate  broadcast  facilities  so  that 
the  signals  of  regional  stations  will  be  protected 
to  the  .5  mv/m  contour  in  the  daytime,  and  to  the 
I  mv/m  contour  at  night.  There  is  no  regulation 
requiring  this  protection.  These  values  are  based 
upon  empirical  engineering  values  designed  to  se¬ 
cure  good  adequate  signals  to  the  area  served  by 
a  regional  station. 


I 

i 

i 

i 

i 

i 

i 

I 

i 

I 
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In  the  Fifth  Annual  Report  of  the  F ederal  Radio 
Commission  (1931),  the  service  area  of  a  regional 
station  is  empirically  defined,  as  “that  area  re¬ 
ceiving  a  field  intensity  of  1  millivolt  per  meter  or 
more.  In  making  up  the  separation  tables,  service 
tables,  and  in  all  reference  to  such  stations,  this 
is  considered  the  service  area  of  such  stations,  and 
they  are  not  given  protection  and  are  not  expected 
to  give  regular  service  to  the  area  outside  this 
limit.  The  purpose  of  the  regional  stations  is  to 
serve  a  center  of  population  and  a  small  surround¬ 
ing  area  or  region’’  (page  32). 

Public  interest,  convenience  and  necessity  at 
times  require  the  Commission  to  depart  from  its 
general  policy  of  affording  the  above  protection 
to  regional  stations  when  other  and  more  important 
considerations  intervene.  For  example,  the  record 
in  this  case  shows  that  the  appellant  (Station 
WJAS)  and  Station  WEBC  “mutually  limit  each 
other  to  the  2.6  mv/m  contour”  (R.  121).  Such 
limitation  is  allowed  by  the  Commission  because 
each  station,  nevertheless,  renders  needed  service. 

Most  important  among  the  considerations  which 
impels  the  Commission  to  occasionally  depart  from 
the  values  shown  above  is  that  of  public  need  for 
broadcast  facilities.  In  the  instant  case  the  grant 
of  intervener’s  application  will  result  in  increasing 
the  service  of  Station  WATR  from  daytime  hours 
to  unlimited  time,  and  will  therebv  afford  full-time 
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service  from  this  station  to  the  large  and  important 
community  of  Waterbury,  Connecticut.” 

Appellant  cites  a  number  of  Commission  deci¬ 
sions  wherein  applications  were  denied,  iriter  alia, 
because  the  proposed  signal  of  the  applicant  would 
be  undulv  restricted.  In  each  of  these  ca^es,  how- 
ever,  other  factors  were  involved,  such  as  lack  of 
need  for  the  service,  objectionable  interference  to 
existing  stations,  etc.  For  example,  in  Banks  of 
Wabash  (Docket  No.  4478),  the  Commission  found 
that  there  was  not  sufficient  public  need  for  the  ad¬ 
ditional  broadcast  service  contemplated  in  the  ap¬ 
plication,  and  that  objectionable  interference 
would  be  contributed  to  an  existing  broadcast  sta¬ 
tion.  In  Joplin  Broadcasting  Company  (Docket 
No.  4068),  the  Commission  found  that  a  public  need 
did  not  exist  for  the  broadcast  service  proposed  by 
the  applicant. 

i 

On  the  record  before  this  Court  it  is  not  contra¬ 
dicted  that  the  intervener  will  not  contribute  ob- 

i 

jectionable  interference  to  any  existing  station,  and 
the  grant  will  afford  interference-free  service,  un- 
limited  time,  to  the  people  of  Waterbuky,  Con¬ 
necticut. 


11  An  expert  engineer  testified:  ‘‘It  is  my  opinion,  and 
based  upon  my  estimate  of  the  field  intensities  that  would 
be  obtained  from  this  station,  that  approximately  90%  of 
the  population  of  Waterbury,  Connecticut,  woijld  receive 
interference-free  service”  (R.  120). 


i 

j 
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IV.  CONCLUSION 

We  respectfully  submit,  therefore,  that — 

(1)  Appellant  has  no  appealable  interest  as  (a) 
it  has  had  no  application  denied,  and  (b)  it  has 
not  shown  that  any  action  of  the  Commission  ag¬ 
grieved  or  otherwise  adversely  affected  its  interests, 
and  consequently  the  appeal  should  be  dismissed ; 

(2)  The  Commission  did  not  err  in  granting  in¬ 
tervener’s  application,  after  first  denying  it  on  the 
same  dav,  as  it  has  full  control  over  its  orders  until 
an  appeal  is  taken  or  until  the  appeal  period  has 
expired;  and 

(3)  Even  if  appellant  had  an  appealable  interest 
(which  we  deny)  the  Commission’s  decision  should 
be  affirmed,  as  the  Commission  committed  no  error, 
and  the  findings  of  the  Commission,  upon  which  the 
grant  is  based,  are  fully  sustained  by  the  evidence. 

Federal  Communications  Commission, 
By  Hampson  Gary, 
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Act  big  Assistant  General  Counsel. 

Fanney  Neyman, 
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I.  Preliminary  Statement. 

! 

Station  WATR  is  located  in  Waterbury,  Connecti¬ 
cut.  On  June  16,  1936,  WATR  filed  with  the  Commis¬ 
sion  an  application  for  authority  to  install  a  directional 
antenna,  to  change  its  frequency  from  1190  kc.  to  1290 
kc.,  to  increase  its  power  from  100  to  250  watts,  and  to 
change  its  hours  of  operation  from  limited  to  unlimited 
time. 

Station  WJAS  is  operating  in  Pittsburgh!,  Pennsyl¬ 
vania,  on  the  frequency  of  1290  kc.  with  unlimited  hours 


i 

i 
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of  operation  and  with  a  power  of  5000  watts  daytime 
and  1000  watts  nighttime. 

In  addition  to  WATR  the  City  of  Waterbury  re¬ 
ceives  some  radio  service  at  the  present  time  from  two 
stations ;  namely,  WTIC  which  is  located  in  Hartford, 
Connecticut,  and  WBRY  which  is  located  in  Water¬ 
bury.  Station  WBRY  does  not  give  adequate  local 
service. 

The  population  of  the  metropolitan  area  of  Water¬ 
bury  is  approximately  140,000  people.  It  is  an  impor¬ 
tant  industrial  community.  The  population  is  made 
up  principally  of  skilled  and  unskilled  laborers  who 
work  in  the  factories.  There  are  industries  of  national 
scope  in  Waterbury,  such  as  the  American  Brass  Com¬ 
pany,  the  Chase  Brass  and  Copper  Company,  the  Sco- 
vill  Manufacturing  Comy)any,  which  is  the  largest  in¬ 
dependent  brass  goods  manufacturer  in  the  world. 
The  freight  tonnage  of  Waterbury  ranks  second  in  New 
England  to  Boston  alone.  (R.  143) 

Station  WJAS  of  Pittsburgh  does  not  serve  Water¬ 
bury  at  all.  When  the  WATR  application  was  first 
filed*  it  was  granted  by  the  Commission  without  a  hear¬ 
ing.  WJAS  thereupon  filed  a  protest  in  accordance 
with  the  practice  before  the  Commission.  Upon  the 
filing  of  the  protest,  the  Commission  suspended  the 
grant  to  WATR  and  set  the  application  down  for  a 
hearing,  giving  all  interested  parties  full  opportunity 
to  participate  in  the  hearing  and  to  introduce  any  evi¬ 
dence  which  the  parties  deemed  would  have  a  bearing 
upon  the  issues  of  the  case.  Although  WJAS  partici¬ 
pated  in  this  hearing,  it  introduced  only  one  witness, 
namely,  a  Mr.  Lodge.  Mr.  Lodge  testified  as  a  radio 
expert,  and  in  all  fairness  to  the  record,  it  must  be 
stated  that  Mr.  Lodge  candidly  admitted  that  WJAS 
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would  not  suffer  any  interference  from  the  granting  of 
the  WATR  application.  The  other  evidence  in  the  case 
confirmed  the  opinion  of  Mr.  Lodge.  Upon  d  consider¬ 
ation  of  the  record  and  the  evidence,  the  Examiner 
made  a  written  report  wherein  he  recommended  that 
the  application  be  granted.  WJAS  filed  exceptions  to 
the  Examiner’s  report,  which  were  duly  considered  by 
the  Commission,  and  finally  overruled  after  oral  argu¬ 
ment,  and  the  Commission  entered  its  order  granting 
the  WATR  application.  The  present  appeal  is  taken 
from  that  action  of  the  Commission. 

! 

II.  Chronology  of  the  Case.  I 

June  16,  1936  WATR  application  filed  R.  27 

Sept.  22,  1936  WATR  application  granted 

without  a  hearing  I  R.  39 

Oct.  27,  1936  WJAS  filed  a  protest  I  R.  40 

Nov.  17,  1936  WATR  application  desig¬ 
nated  to  be  heard  R.  44 

Dec.  4,  1936  Issues  specified  by  Commis¬ 
sion  |  R.  45 

Jan.  29,  1937  Hearing  before  Examiner 

Dalberg  R.  59 

Mar.  20,  1937  Examiner’s  report  recom¬ 

mending  the  WATR  applica¬ 
tion  be  granted  I  R.  246-256 

April  22,  1937  WJAS  filed  exceptions  to  Ex¬ 
aminer’s  report  R.  256 

July  6,  1937  Order  of  Commission  grant¬ 

ing  application  and  confirm¬ 
ing  Examiner’s  report  j  R.  266 

July  6,  1937  Statement  of  facts  and 

grounds  for  decision  j  R.  267 
Aug.  12,  1937  Petition  for  rehearing  by 

WJAS,  KDYL  and  WEBC  R.  272 
Aug.  20,  1937  Petition  for  rehearing  de¬ 
nied  by  Commission  en  bhnc  R.  281 
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III.  Appellants’  Assignments  of  Errors. 

(Reasons  for  Appeal) 

The  appellant,  WJAS,  has  assigned  the  following 
errors  on  this  appeal  (R.  1-4)  : 

1.  The  action  of  the  appellee  in  granting  the  ap¬ 
plication  of  the  WATR  Company,  Incorporated 
(WATR),  Waterbury,  Connecticut,  for  construc¬ 
tion  permit  to  make  changes  in  transmitter;  install 
directional  antenna;  move  transmitter  locally  in 
Waterbury;  change  frequency  from  1190  to  1290 
kilocycles;  increase  power  from  100  watts  to  250 
watts  and  change  hours  of  operation  from  limited 
to  unlimited,  is  arbitrary,  capricious,  and  errone¬ 
ous  in  law. 

2.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorporated, 
announced  and  made  public  on  the  afternoon  of 
July  6,  1937,  is  void  and  unlawful,  in  that  the  Com¬ 
mission  exceeded  the  statutory  authority  conferred 
upon  it  by  law. 

3.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  erroneous,  arbitrary  and  capricious  in 
that  the  Commission  failed  to  i>ive  any  considera- 
tion  whatsoever  to  uncontradicted  evidence  ad¬ 
duced  at  the  hearing  regarding,  inter  alia,  ques¬ 
tions  of  interference. 

4.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  erroneous,  arbitrary  and  capricious  in 
that  the  Commission  granted  the  same  before  it 
had  heard  or  considered  the  merits  of  a  conflicting 
application  of  the  herein  appellant,  filed  with  the 
Commission  prior  to  the  date  of  the  filing  of  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated. 

5.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  erroneous  and  inconsistent  with  prece- 
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dents  established  by  decisions  of  the  Cotnmission 
in  previous  cases.  j 

6.  The  action  of  the  Commission  in  grafting  the 

application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  erroneous  in  that  the  Commission  failed 
to  give  the  proper  weight  to  evidence  adduced  at 
the  hearing  regarding,  inter  alia,  questions  of  in¬ 
terference.  | 

7.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  j  Incorpo¬ 
rated,  is  erroneous  in  that  the  decision  is  based 
upon  erroneous  conclusions  and  improper  con¬ 
struction  of  the  evidence  adduced  at  the  hearing. 

8.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  !  Incorpo¬ 
rated,  is  erroneous  in  that  the  Commission  an¬ 
nounced  its  decision  without  rendering  ah  opinion, 
which  opinion  or  Statement  of  Facts  and  Grounds 
for  Decision  was  released  at  a  subsequent  date. 

9.  The  action  of  the  Commission  in  granting  the 

application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  arbitrary,  erroneous  and  capricious  in 
that  the  Commission  failed  to  give  proper  consid¬ 
eration  to  material  evidence  adduced  at  j  the  hear- 
ing.  #  j 

10.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  arbitrary  and  capricious  in  that  such  an 
allocation  of  this  frequency  will  not  serve  public 
interest,  convenience  and  necessity. 

11.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,!  Incorpo¬ 
rated,  is  arbitrary,  erroneous  and  capricious,  in 
that  the  decision  is  not  in  accordance  with  the 
weight  of  the  testimony  adduced  at  thb  hearing. 

12.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company!  Incorpo¬ 
rated,  is  arbitrary,  erroneous  and  capricious  in 
that  the  Commission  announced  and  made  public 
its  decision  on  July  6,  1937,  denying  the  said  ap- 
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plication;  and  later  in  the  day  of  the  aforesaid 
date  of  July  6,  1937,  announced  and  made  public 
its  decision  granting  the  said  application,  no  new 
or  additional  evidence  having  been  adduced  subse¬ 
quent  to  the  time  the  application  was  denied. 

13.  The  action  of  the  Commission  in  granting  the 
application  of  The  WATR  Company,  Incorpo¬ 
rated,  is  erroneous,  in  law,  arbitrary  and  capri¬ 
cious,  in  that  this  appellant,  the  licensee  of  Radio 
Broadcast  Station  WJAS,  operating  at  Pitts¬ 
burgh,  Pennsylvania,  unlimited  time,  on  the  1290 
kilocycles  frequency,  with  5000  watts  power  day 
and  1000  watts  power  night,  is  thereby  deprived 
of  its  lawful  right  of  a  full,  complete  and  fair  hear¬ 
ing  upon  the  merits  of  its  application  for  increase 
in  nighttime  power  to  5000  watts,  which  is  now 
pending  before  the  Commission  and  which  was 
pending  before  the  Commission  prior  to  the  time 
of  the  filing  of  The  WATR  Company,  Incorpo¬ 
rated,  application,  and  upon  which  a  hearing  has 
not  yet  been  afforded  by  the  Commission. 

14.  The  Commission,  in  granting  the  application 
of  The  WATR  Company,  Incorporated,  without 
first  having  afforded  the  herein  appellant  the  op¬ 
portunity  of  being  heard  in  connection  with  its 
said  pending  application,  arbitrarily  prejudged 
the  testimony  which  the  herein  appellant  would 
have  adduced  in  support  of  its  said  pending  appli¬ 
cation. 

15.  The  Commission  in  granting  the  said  WATR 
application,  capriciously  placed  an  obstacle  in  the 
path  of  the  said  WJAS  application,  which  did  not 
exist  at  the  time  the  said  WJAS  application  was 
filed  with  the  Commission. 

IV.  Statute  Authorizing  Appeal. 

The  statute  under  which  this  appeal  purports  to  be 
taken  is  Section  402  (b)  of  the  Communications  Act  of 
1934  as  amended.  The  applicable  portions  of  that  stat¬ 
ute  provide  that  an  appeal  may  be  taken : 
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“(1)  By  any  applicant  for  a  construction  per¬ 
mit  for  a  radio  station,  or  for  a  radio  station  li¬ 
cense,  or  for  renewal  of  an  existing  radio  station 
license,  or  for  modification  of  an  existing  radio  sta¬ 
tion  license,  whose  application  is  refused  by  the 
Commission. 

(2)  By  any  other  person  aggrieved  or  whose  in¬ 
terests  are  adversely  affected  by  any  decision  of 
the  Commission  granting  or  refusing  any  such  ap¬ 
plication.  ’  ’  | 

This  appeal  has  been  taken  by  WJAS  from  the  action 
of  the  Commission  in  granting  the  application  of 
WATR.  WJAS  on  this  record,  is  not  an  applicant  for 
a  construction  permit  or  a  license  or  for  renewal  of  a 
license  or  for  modification  of  a  license,  and  so  far  as 

i 

the  record  shows,  no  application  of  WJAS  has  been 
denied  by  the  Commission.  Hence,  WJAS  may  not  be 
an  appellant  under  the  provisions  of  Section  402  (b)(1) 
of  the  Act  and  it  can  only  assert  a  right  to  hppeal  by 
virtue  of  the  provisions  of  Section  402  (b)(2)  of  the 
Act.  This  it  can  do  only  by  showing  that  it  is  aggrieved 
or  its  interests  are  adversely  affected  by  the  decision  of 
the  Commission  in  granting  the  WATR  application. 

In  the  assignment  of  errors,  and  in  the  appellant’s 
brief,  it  is  not  claimed  that  WJAS  will  be  economically 
affected  by  a  grant  to  WATR. 

It  is  not  claimed  that  WJAS  serves  the  Watertown 
area.  Indeed,  the  engineering  testimony,  the  findings 
of  the  Examiner,  and  the  findings  of  the  Commission, 
all  show  that  WJAS  will  not  suffer  any  interference 
from  the  granting  of  the  WATR  application.  The  evi¬ 
dence  in  the  case  abundantly  supports  the  conclusion 
that  WJAS  will  not  suffer  any  interference  from  the 
WATR  grant. 

Most  of  the  appellant’s  assignment  of  errors  “  *  *  * 


8 


relate  to  matters  as  to  which  the  public  is  concerned. 
It  is  not  claimed,  for  instance,  that  the  *  *  *  grant  to 
WJ AS  *  *  *  will  affect  Pulitzer  {appellant7 s)  financial 
and  economic  interests  or  result  in  interference  be¬ 
tween  its  station  and  any  other  station.  In  view  of  this, 
it  would  be  enough  to  say  that  Pulitzer  {appellant)  is 
not  ‘adversely  affected7  as  the  result  of  anything  *  *  * 
complained  of  in  these  assignments  of  error ,  *  *  *  and 
hence  is  not  in  position  to  appeal  from  the  Commis¬ 
sion’s  rulings  in  these  respects.”  (Italics  supplied.) 
Pulitzer  Publishing  Company  v.  Federal  Communica¬ 
tions  Commission ,  94  Fed.  (2nd)  249,  252. 

We  shall  show  that  no  meritorious  contention  can  be 
advanced  by  the  appellant  because  of  any  of  the  assign¬ 
ments  of  errors. 

V.  The  Findings  of  the  Commission  and  Evidence  in 

Support  Thereof. 

A.  Qualification  of  WATR. 

The  Commission  found,  (R.  269-271)  that  WATR  is 
technically,  financially  and  legally  qualified  under  the 
statute  and  the  regulations  of  the  Commission.  These 
findings  are  amply  supported  by  the  testimony  shown 
on  pages  85-117  and  199-227  of  the  Record.  These  find¬ 
ings  of  the  Commission  are  virtually  conceded  by  the 
appellant  since  it  does  not  in  any  way  question  the  legal, 
technical  or  financial  qualifications  of  WATR. 

B.  Interference. 

Among  other  things  in  its  protest,  WJAS  stated  that 
it  proposed  to  prove  that  the  WATR  antenna  would 
not  afford  protection  to  the  present  or  proposed  ser¬ 
vice  of  WJAS.  The  only  witness  that  testified  for 
WJAS  was  William  B.  Lodge,  a  radio  engineer.  Mr. 
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Lodge  testified  (R.  72)  that  the  interference  level  at 
WATR  would  be  increased  from  8.5  to  19  millivolts 
per  meter  if  WJAS  should  increase  its  power  to  5  kw. 
Lodge  also  testified,  (R.  78), 

“As  a  matter  of  fact,  as  far  as  WJAS  is  con¬ 
cerned,  I  do  not  believe  that  the  application  by 
WATR  would  in  any  way  affect  WJAS.  ;  Its  inter¬ 
ference  level  is  already  higher  than  that  which 
would  be  caused  by  the  operation  of  thg  facilities 
in  Waterbury.,>  i 

! 

Lodge  also  testified,  (R.  78),  that  the  only  question  of 
interference  involved  in  the  proceeding  was  bne  which 
affected  WATR.  Lodge  also  testified,  (R.  79),  that  ap¬ 
proximately  24,000  people  in  Waterbury  would  be  de¬ 
prived  of  WATR  nighttime  service  should  WJAS  in¬ 
crease  its  power  to  5  kw.  In  this  connection,  it  is  sig¬ 
nificant  that  there  is  no  evidence,  even  remotely  tend¬ 
ing  to  show  that  WJAS  gives  any  consistent!  service  to 
any  portion  of  Waterbury. 

Mr.  Paul  A.  De  Mars  testified  as  a  radio  engineer. 
He  testified  (R.  120)  that  “*  *  *  approximately  90  per 
cent  of  the  population  of  Waterbury,  Connecticut  would 
receive  interference  free  service”  from  the  proposed 
WATR  station.  He  also  testified,  (R.  121)  that  based 
upon  his  study,  he  was  satisfied  that  “there  would  be 
no  interference  to  any  other  station  on  the  same  chan¬ 
nel  within  their  normal  protected  service  axjeas.”  He 
also  testified,  (R.  121-122)  that  the  proposed  WATR 
station  would  not  increase  the  interference  to  stations 
on  adjacent  channels.  He  also  testified,  (R.  128),  that 
if  WJAS  went  to  5  kw.,  it  would  result  in  a  substantial 
reduction  in  the  number  of  people  who  woijld  receive 
service  from  WATR  on  its  proposed  assignment  with 
WJAS  operating  on  1  kw. 


i 
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George  C.  Davis,  a  radio  engineer  in  the  employ  of 
the  Commission,  testified  that  WJAS  would  not  receive 
objectionable  interference  from  the  operation  of 
WATR  as  proposed.  (R.  132.)  He  also  testified,  (R. 
133),  that  WEBC  on  5  kw.  would  contribute  interfer¬ 
ence  to  WATR  but  that  it  would  be  less  than  the  inter¬ 
ference  which  WJAS  on  1  kw.  would  contribute  to 
WATR. 

Mr.  Davis  also  testified,  (R.  134),  that  WJAS,  oper¬ 
ating  with  5  kw.,  would  not  receive  objectionable  inter¬ 
ference  from  the  operation  of  WATR.  The  same  en¬ 
gineer  also  testified  (R.  135),  that  “The  proposed 
transmitting  equipment  or  changes  in  the  present 
equipment  are  satisfactory.”  He  also  testified  (R. 
135),  “*  *  *  from  a  study  of  the  area  under  considera¬ 
tion,  it  (the  site)  appears  to  be  one  of  the  most  desir¬ 
able  in  connection  with  the  use  of  the  antenna  system.  ’  ’ 
In  this  connection,  Mr.  De  Mars  testified  (R.  117),  “The 
site  is  vacant  land,  cleared  of  timber  and  brush,  located 
about  a  mile  and  a  half  south  of  the  City  of  Waterbury. 
It  is  a  relatively  thinly  populated  area,  particularly 
with  respect  to  the  first  few  tenths  of  a  mile.  It  is  as 
satisfactory,  in  my  opinion,  from  the  standpoint  of  a 
location  of  broadcasting  station  as  is  available  in  the 
vicinity  of  Waterbury.” 

VI.  The  Interests  of  WJAS  Are  Not  Adversely  Af¬ 
fected  Within  the  Meaning  of  the  Statute  as  De¬ 
fined  by  Decisions  of  this  Court. 

A.  WJAS  has  no  economic  interest  in  the  Waterbury 

area. 

The  testimony  does  not  show  that  WJAS  lays  down 
a  signal  in  Waterbury  which  can  be  heard.  The  only 
thing  that  the  WJAS  signal  does  is  to  create  a  dis- 
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turbance  in  the  Waterbury  area,  which  restricts  the  sig¬ 
nal  of  other  stations  in  that  area.  WJAS  itself  does 
not  serve  Waterbury. 

Engineering  evidence,  including  that  of  the  engineer 
of  WJAS,  is  that  WATR  will  not  cause  any  interfer¬ 
ence  to  the  WJAS  signal.  Hence,  the  area  which 
WJAS  does  serve,  will  not,  in  any  manner,  be  restricted 
by  WATR.  The  basic  economic  interest  which  a  radio 
station  can  have  in  a  given  community  must  be  founded 
upon  its  ability  to  secure  advertising  revenue  from  that 
community.  Obviously,  it  cannot  secure  advertising 
revenue  in  a  community  unless  its  programs  reach  that 
community.  Equally  obvious  is  the  fact  that  a  station 
cannot  be  economically  affected  unless  another  station 
lays  down  a  signal  of  sufficient  strength  to  reduce  the 
normal  service  area  of  the  first  station.  That  situation 
does  not  exist  in  the  instant  case.  Indeed,  WJAS  has 
not  contended,  either  before  the  Commissioii  or  in  this 
court,  that  it  has  an  conomic  interest  in  the  Waterbury 
area. 

In  view  of  the  fact  that  WJAS  has  no  economic  in¬ 
terest  in  the  Waterbury  area,  and  the  further  fact  that 
WJAS’s  signal  will  not  in  the  slightest  be  jnterferred 
with  by  WATR,  it  is  obvious  that  WJAS  has  no  such 
interest  in  the  WATR  application  as  to  entitle  it  to 
maintain  this  appeal. 

! 

VII.  The  Contentions  of  WJAS  Are  Without  Sub¬ 
stance  and  Fail  to  Show  How  Its  Interests  Are  Ad¬ 
versely  Affected. 

WJAS  fails  to  show  any  financial,  economic  or  other 
injury  through  the  grant  to  WATR.  The  nature  of  its 
grievance  can  be  measured  on  this  appeal  pnly  by  the 
reasons  which  the  Act  requires  it  to  give,  and  in  order 
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George  C.  Davis,  a  radio  engineer  in  the  employ  of 
the  Commission,  testified  that  WJAS  would  not  receive 
objectionable  interference  from  the  operation  of 
WATR  as  proposed.  (R.  132.)  He  also  testified,  (R. 
133),  that  WEBC  on  5  kw.  would  contribute  interfer¬ 
ence  to  WATR  but  that  it  would  be  less  than  the  inter¬ 
ference  which  WJAS  on  1  kw.  would  contribute  to 
WATR. 

Mr.  Davis  also  testified,  (R.  134),  that  WJAS,  oper¬ 
ating  with  5  kw.,  would  not  receive  objectionable  inter¬ 
ference  from  the  operation  of  WATR.  The  same  en¬ 
gineer  also  testified  (R.  135),  that  “The  proposed 
transmitting  equipment  or  changes  in  the  present 
equipment  are  satisfactory.’ ’  He  also  testified  (R. 
135),  “*  *  *  from  a  study  of  the  area  under  considera¬ 
tion,  it  (the  site)  appears  to  be  one  of  the  most  desir¬ 
able  in  connection  with  the  use  of  the  antenna  system.” 
In  this  connection,  Mr.  De  Mars  testified  (R.  117),  “The 
site  is  vacant  land,  cleared  of  timber  and  brush,  located 
about  a  mile  and  a  half  south  of  the  City  of  Waterbury. 
It  is  a  relatively  thinly  populated  area,  particularly 
with  respect  to  the  first  few  tenths  of  a  mile.  It  is  as 
satisfactory,  in  my  opinion,  from  the  standpoint  of  a 
location  of  broadcasting  station  as  is  available  in  the 
vicinity  of  Waterbury.” 

VI.  The  Interests  of  WJAS  Are  Not  Adversely  Af¬ 
fected  Within  the  Meaning  of  the  Statute  as  De¬ 
fined  by  Decisions  of  this  Court. 

A.  WJAS  has  no  economic  interest  in  the  Waterbury 

area. 

The  testimony  does  not  show  that  WJAS  lays  down 
a  signal  in  Waterbury  which  can  be  heard.  The  only 
thing  that  the  WJAS  signal  does  is  to  create  a  dis- 


11 


I 

I 


turbance  in  the  Waterbury  area,  which  restricts  the  sig¬ 
nal  of  other  stations  in  that  area.  WJAS  itself  does 
not  serve  Waterbury. 

Engineering  evidence,  including  that  of  the  engineer 
of  WJAS,  is  that  WATR  will  not  cause  any  interfer¬ 
ence  to  the  WJAS  signal.  Hence,  the  area  which 
WJAS  does  serve,  will  not,  in  any  manner,  bei  restricted 
by  WATR.  The  basic  economic  interest  which  a  radio 
station  can  have  in  a  given  community  must  be  founded 
upon  its  ability  to  secure  advertising  revenue  from  that 
community.  Obviously,  it  cannot  secure  advertising 
revenue  in  a  community  unless  its  programs  reach  that 
community.  Equally  obvious  is  the  fact  that  a  station 
cannot  be  economically  affected  unless  another  station 
lays  down  a  signal  of  sufficient  strength  to  reduce  the 
normal  service  area  of  the  first  station.  Tha(t  situation 
does  not  exist  in  the  instant  case.  Indeed,  WJAS  has 
not  contended,  either  before  the  Commission  or  in  this 
court,  that  it  has  an  conomic  interest  in  the  Waterbury 
area. 

In  view  of  the  fact  that  WJAS  has  no  economic  in¬ 
terest  in  the  Waterbury  area,  and  the  further  fact  that 
WJAS’s  signal  will  not  in  the  slightest  be  interf erred 
with  by  WATR,  it  is  obvious  that  WJAS  has  no  such 
interest  in  the  WATR  application  as  to  entitle  it  to 
maintain  this  appeal. 

l 

VII.  The  Contentions  of  WJAS  Are  Without  Sub¬ 
stance  and  Fail  to  Show  How  Its  Interests  Are  Ad¬ 
versely  Affected. 

WJAS  fails  to  show  any  financial,  economic  or  other 
injury  through  the  grant  to  WATR.  The  nature  of  its 
grievance  can  be  measured  on  this  appeal  Only  by  the 
reasons  which  the  Act  requires  it  to  give,  and  in  order 
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to  determine  its  appealable  interest,  we  must  look  and 
can  look  only  to  those  reasons.  Since  WJAS  does  not 
claim  that  the  grant  to  WATR  will  result  in  pecuniary 
or  other  damage  to  it,  or  will  deprive  it  of  its  ability  to 
continue  to  serve  in  the  public  interest,  and  inasmuch 
as  it  was  not  an  applicant  for  a  grant  which  was  denied, 
it  is  without  right  under  either  Section  402  (b)(1)  or 
Section  402  (b)(2)  to  maintain  this  appeal.  Great 
Western  Broadcast  Assn.  v.  Federal  Communications 
Commission ,  94  Fed.  (2nd)  244. 

VIII.  The  Regulations  and  the  Engineering  Standards 
of  the  Commission  Prohibit  the  Grant  to  WJAS 
of  5  kw  at  Night,  and  that  Question  is  Not  In¬ 
volved  in  this  Appeal. 

Section  303  of  the  Communications  Act  of  1934  as 
amended  provides  in  part  that  the  Commission  shall 
from  time  to  time  as  public  interest,  convenience  and 
necessity  require : 

“(a)  classify  radio  stations ; 

(b)  prescribe  the  nature  of  the  service  to  be 
rendered  by  each  class  of  licensed  stations  *  *  * ; 

(c)  assign  bands  of  frequencies  to  the  various 
classes  of  stations  *  *  * ; 

*#***##* 

(f)  make  such  regulations  not  inconsistent  with 
law  as  it  may  deem  necessary  to  prevent  interfer¬ 
ence  between  stations  and  to  carry  out  the  provi¬ 
sions  of  this  Act ; 

**####** 

(r)  make  such  rules  and  regulations  and  pre¬ 
scribe  such  restrictions  and  conditions  not  incon¬ 
sistent  with  law  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act  *  * 
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It  will  be  noted  that  the  Act  does  not  atteihpt  to  clas¬ 
sify  stations  or  to  assign  bands  of  frequencies  to  the 
various  classes  of  stations  or  to  prescribe  -the  power 
of  the  stations  in  each  of  those  classes.  Congress  gave 
the  Commission  the  power  to  do  that  and  in  making 
such  classifications,  the  Commission  is  performing  a 
function  respecting  which  Congress  could  have  legis¬ 
lated  in  full  detail.  Congress,  however,  in  ijts  wisdom, 
determined  that  the  public  would  be  better  sierved  by  a 
delegation  of  this  power  to  the  Commission*  and  when 
the  Commission  exercised  the  power  thus  delegated  to 
it,  it  was  performing  a  quasi-legislative  rather  than  a 
judicial  function.  Pursuant  to  this  authority,  the  Com¬ 
mission  adopted  Buie  120,  which  reads  in  part  as  fol¬ 
lows  : 


“The  following  frequencies  are  designated  as 
regional  frequencies  and  are  allocated  jfor  use  by 
regional  stations,  which  are  permitted  I  to  operate 
simultaneously  unless  otherwise  restricted:  *  *  * 
1290  kc.  *  *  *.  | 

1 1  The  operating  power  of  such  a  station  shall  not 
be  less  than  260  watts,  nor  during!  nighttime 
greater  than  1000  watts,  nor  during  daytime 
greater  than  5000  watts.” 

| 

In  Federal  Radio  Commission  v.  Nelson  Bros.  Bond 
and  Mortgage  Co .,  289  U.  S.  266,  the  Supreme  Court 
said: 


“Dealing  with  activities  admitted  within  its  reg¬ 
ulatory  power,  the  Congress  established  the  Com¬ 
mission  as  its  instrumentality  to  provide  continu¬ 
ous  and  expert  supervision  and  to  exercise  the  ad¬ 
ministrative  judgment  essential  in  applying  legis¬ 
lative  standards  to  a  host  of  instances*!” 
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The  Supreme  Court  also  said  in  the  same  case : 

1  ‘The  Commission  has  been  set  up  as  the  li¬ 
censing  authority  and  invested  with  broad  powers 
of  distribution  in  order  to  secure  a  reasonable 
equality  of  opportunity  in  radio  transmission  and 
reception.  ’  ’ 

The  Federal  Communications  Commission  is  not  un¬ 
like  the  Federal  Trade  Commission  in  many  respects. 

“The  Federal  Trade  Commission  is  an  admin¬ 
istrative  body  created  by  Congress  to  carry  into 
effect  legislative  policies  embodied  in  the  statute 
in  accordance  with  the  legislative  standard  there¬ 
in  prescribed,  and  to  perform  other  specified  duties 
as  a  legislative  or  judicial  aid.  *  *  *  In  adminis¬ 
tering  the  provisions  of  the  statute  in  respect  of 
'unfair  methods  of  competition,’  that  is  to  say,  in 
filling  in  and  administering  the  details  embodied 
by  that  general  standard,  the  commission  acts  in 
part  quasi  legislatively  and  in  part  quasi  judi¬ 
cially.  *  *  *  To  the  extent  that  it  exercises  any 
executive  power  in  the  constitutional  sense,  it  does 
so  in  the  discharge  and  effectuation  of  its  quasi 
legislative  or  quasi  judicial  powers,  or  as  an 
agency  of  the  legislative  or  judicial  departments 
of  the  government.”  Humphrey's  Ex’r  v.  United 
States,  29b  TJ.  S'.  602-628. 

Rule  120  of  the  Commission  being  what  it  is,  it  can¬ 
not  accurately  be  contended  that  WJAS  has  a  valid 
application  on  file  for  5  kw.  nighttime.  When  the 
WJAS  application  for  5  kw.  was  filed,  that  station  was 
advised  by  the  Secretary  of  the  Commission  (R.  21), 
that  the  request  violated  the  rules  of  the  Commission 
which  limited  stations  on  1290  kc.  to  1  kw.  maximum 
power  at  night.  WJAS  replied  to  this  letter  by  stat¬ 
ing  that  it  desired  to  prosecute  the  application  with 
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the  belief  that  there  should  be  some  change  made  in 
the  rules  of  the  Commission  (R.  20).  Buring  the 
hearing  (R.  71),  the  attorney  for  WJAS  said: 

4 ‘All  of  these  applications  which  have  been  filed 
are  in  effect  asking  the  Commission  to  consider  a 
change  of  the  rules  and  regulations,  aifd  the  rea¬ 
sonableness  of  raising  the  power  of  regional  sta¬ 
tions  to  5  kilowatts.” 

The  question  that  is  presented  is  whethef  an  appli¬ 
cation  which  concededly  is  in  violation  of  the  rules 
and  the  regulations  of  the  Commission,  canj  be  said  to 
be  a  valid  application,  seeking  relief  from  the  Com¬ 
mission.  If  Congress  had  legislated  and  decreed  that 
the  frequency  of  1290  kc.  could  not  use  a!  maximum 
power  greater  than  1  kw.  at  night,  it  would  be  per¬ 
fectly  apparent  that  the  Commission  could,  not  enter¬ 
tain  an  application  for  5  kw.  at  night,  and  it  could  not 
be  contended  that  a  request  for  authorizatibn  to  use  5 
kw.  power  at  night  on  that  frequency  woulql  constitute 
a  valid  application  pending  before  the  Commission. 

But  the  Commission  has  been  given  authority  to  clas¬ 
sify  radio  stations  and  to  specify  the  power  of  sta¬ 
tions  within  that  class.  Congress  has  declared  that 
there  shall  be  classes  of  stations  and  has  I  left  to  the 
Commission  the  duty  of  filling  in  the  details  of  that 
legislation  by  making  the  classification.  ^JAS  does 
not  contend  that  the  classification  as  made  is  void  or 
unreasonable.  On  the  contrary,  it  practically  con¬ 
cedes  that  the  regulation  is  lawful  and  valid  but  con¬ 
tends  that  it  should  not  be  bound  by  the  j  regulation. 
There  can  be  no  question  as  to  the  authqrity  of  the 
Commission  to  make  this  regulation.  Congress  legis¬ 
lated  on  the  subject  as  far  as  was  reasonably  practica- 
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ble,  and  from  the  necessities  of  the  case,  was  compelled 
to  leave  to  executive  officials  the  duty  of  bringing  about 
the  result  pointed  out  by  the  statute.  To  deny  the 
power  of  Congress  to  delegate  such  a  duty,  would  in 
effect,  amount  to  declaring  that  the  plenary  power  in¬ 
vested  in  Congress  to  regulate  interstate  commerce 
could  not  be  cfficaciouslv  exerted.  There  is  no  claim 
here  of  bad  faith  on  the  part  of  the  Commission  in 
making  the  particular  classification  involved,  and  the 
propriety  of  the  classification  insofar  as  it  affects 
WJAS  is  not  involved  in  this  appeal.  See  Butterfield 
v.  Stranahan ,  192  U.  S.  470.  See  also  Norwegian  Ni¬ 
trogen  Products  Co.  v.  United  States ,  288  U.  S.  294; 
Grimaud  v.  United  States ,  220  U.  S.  506. 

IX.  Rule  120  of  the  Commission  Limiting  WJAS  to 
1  kw  at  Night  is  Based  on  Sound  Engineering  Poli¬ 
cies  of  the  Commission  and  Makes  for  Uniformity. 

WJAS  would  like  to  have  the  regulations  of  the 
Commission  changed  so  as  to  permit  it  to  operate  with 
greater  power.  This  it  cannot  do  without  objection¬ 
able  interference  to  other  stations,  and  objectionable 
loss  of  service  to  the  listening  public.  The  Commis¬ 
sion  has  not  acted  upon  the  WJAS  request  for  modifi¬ 
cation  of  the  rules  and  regulations  which  prohibit  an 
increase  of  power.  WJAS  therefore  has  not  had  its 
application  denied  and  there  is  no  testimony  in  the 
record  to  show  that  the  granting  of  the  WATR  ap¬ 
plication  will  have  any  effect  upon  the  WJAS  request 
for  a  change  in  the  rules  and  regulations.  In  fact,  the 
engineer  for  WJAS  testified  (R.  78),  that  the  appli¬ 
cation  by  WATR  would  not  in  any  way  affect  WJAS, 
and  that  the  only  question  of  interference  which  would 
arise,  would  be  that  of  the  interference  to  which 
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WATR  would  be  subjected,  should  WJAS  ihcrease  its 
power. 

In  WON  v.  Federal  Radio  Commission ,  62  App.  D. 
C.  3S5,  an  objection  that  the  Commission  js  decision 
granting  application  for  a  modification  of  the  license 
of  two  other  stations,  placed  an  obstacle  in  the  way  for 
securing  increased  power  for  appellant’s  station  was 
held  purely  conjectural  and  to  rest  upon  no  substan¬ 
tial  basis. 

In  Pulitzer  Publishing  Co.  v.  Federal  Communica¬ 
tion  Commission ,  94  Fed.  (2d)  249,  Pulitzeij’s  applica¬ 
tion  for  increased  facilities  was  still  pending  before 
the  Commission  at  the  time  of  its  appeal.  |The  Com¬ 
mission  moved  to  dismiss,  among  other  things,  on  the 
ground  that  Pulitzer  was  without  right  to  jappeal  be¬ 
cause  its  application  for  increased  facilities  was  still 
pending  and  therefore  had  not,  within  tlnk  language 
of  Section  402  (b)(1),  been  4 4 refused.”  The  court 
said: 

“We  agree  with  the  Commission  in  this  respect 
and  shall  confine  ourselves  to  the  question  whether 
Pulitzer  is  entitled  to  maintain  this  appeal  as  a 
person  aggrieved  under  402  (b)  (2)  of  the  Act.” 


In  the  Pulitzer  case,  supra,  one  of  the  contentions  of 
the  appellant  was  that  the  Commission  could  have  com¬ 
bined  all  of  the  applications,  including  Pulifzer’s,  in  a 
joint  hearing,  and  as  a  part  of  a  single  problem.  As 
to  this  the  court  said  : 

“*  *  *  It  is  not  claimed,  for  instance,  that 

the  establishment  of  the  new  station  will  affect 
Pulitzer’s  financial  and  economic  interests  or  re¬ 
sult  in  interference  between  its  station  and  any 
other  station.” 
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Dealing  with  activities  admittedly  within  its  regula¬ 
tory  power,  Congress  established  the  Communica¬ 
tions  Commission  as  its  instrumentality  to  provide 
continuous  and  expert  supervision  of  broadcasting  and 
to  exercise  the  administrative  judgment  essential  in 
applying  legislative  standards  to  a  host  of  instances. 
Federal  Radio  Commission  v.  Nelson  Bros.  Bond  & 
Mortgage  Co.,  289  U.  S.  266. 

In  the  exercise  of  its  authority,  Congress  has  im¬ 
posed  hpon  the  Commission  the  duty  of  classifying 
radio  stations,  of  assigning  bands  of  frequencies  to  the 
various  classes  of  stations  and  for  each  individual  sta¬ 
tion,  and  of  determining  the  power  which  each  sta¬ 
tion  shall  use,  and  the  time  during  which  it  may  oper¬ 
ate.  This  regulation  must  deal  with  the  broadcasting 
system  as  a  whole,  of  which  each  station  is  only  a 
unit,  and  must  have  as  its  purpose  the  promotion  of 
public  interest,  convenience  and  necessity.  It  is  mani¬ 
fest  that  in  the  performance  of  this  duty,  the  Com¬ 
mission,  must,  at  times,  limit  the  operation  of  some 
station  in  the  public  interest.  The  appellant’s  rights 
as  to  its  station  are  made  subject  to  this  authority 
by  the  statute  and  also  by  the  express  terms  of  its 
license.  City  of  New  York  v.  Federal  Radio  Commis¬ 
sion,  59  App.  D.  C.  129.  The  Commission  has,  from 
time  to  time,  adopted  regulations  of  a  general  nature 
which  apply  to  all  stations  of  a  given  class  and  define 
the  equipment,  power,  and  hours  of  operation  of  such 
stations.  These  regulations  as  applied  to  a  given  class 
of  stations,  are  necessary  in  order  to  prevent  the  broad¬ 
casting  industry  from  falling  into  a  state  of  chaos. 
Pacific  Development  Radio  Co.  v.  Federal  Radio  Com¬ 
mission,  60  App.  D.  C.  378. 
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X.  The  Limitation  of  the  WATR  Service  Area  is  of  no 

i 

Concern  to  WJAS. 

If  WJAS  could  show  from  this  record  that  its  ser¬ 
vice  area  would  be  restricted  by  the  WATR  grant,  it 
would  then  have  some  standing  in  this  courtl  WJAS, 
however,  is  not  complaining  of  any  restriction  upon 
itself.  WJAS  does  not  attempt  to  show  that  i|t  is  in  any 
way  affected  by  the  grant  to  WATR  or  by  the  fact  that 
WATR  will  suffer  interference  at  night  from  WJAS. 
WJAS  could  only  be  legally  affected  if  its  service 
area  were  restricted  by  the  operation  of  WATR  at 
night.  The  problem  involved  in  this  appeal  is  one 
which  does  not  concern  WJAS.  It  does!  not 


give 


WJAS  a  standing  in  this  court  to  complain  of  the  ac¬ 
tion  of  the  Commission.  The  Commission’s  Action  was 
taken  in  order  to  give  to  the  population  of  Water- 
bury  local  nighttime  service  and  that  action !  should  be 
sustained. 


XI.  The  Appellant  Has  Been  Accorded  Due  Process 

of  Law. 


It  is  contended  that  the  Commission’s  Statement  of 
Facts  should  contain  findings  relative  to  WJ^lS’s  pend¬ 
ing  application  for  5  kw  nighttime.  This  contention  is 
based  on  the  statement  “That  the  record  shows  that 
the  granting  of  appellant’s  application  wduld  cause 
objectionable  interference  to  the  station  operated  by 
intervener .”  (Italics  supplied)  Appellant’s  brief 
page  6.  As  previously  pointed  out,  the  operation  of 
WATR  is  of  no  concern  to  WJAS  as  long  as  the  latter 
station  does  not  receive  any  interference.  |  The  fact 
that  WATR  will  receive  interference  cannot  affect 
WJAS.  In  addition,  as  previously  pointed  out,  the 
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WJAS  application  cannot  lawfully  be  filed  or  pending 
before  the  Commission  until  the  rules  and  regulations 
have  been  modified. 

TTJAS  had  an  opportunity  to  introduce  any  evidence 
that  it  considered  pertinent  to  the  issues  in  this  case. 
It  introduced  only  one  witness,  namely,  Mr.  Lodge,  but 
that  witness  gave  no  testimony  which  was  helpful  to 
the  contentions  of  WJAS.  Based  upon  the  testimony 
of  the  WJAS  expert  alone,  the  Commission  would 
have  been  fully  justified  in  reaching  the  conclusion 
that  WJAS  will  suffer  no  interference  from  WATR 
either  at  the  present  time  or  in  the  future  even  though 
WJAS  should  finally  be  accorded  permission  to  use 
1 290  kc  with  a  power  of  5  kw. 

The  WJAS  application  for  5  kw  nighttime  cannot 
be  heard  until  such  time  as  the  Commission  determines 
that  public  interest,  convenience  or  necessity  requires 
a  new  classification  of  stations.  Section  303  of  the 
Act.  After  the  Commission  has  determined  that  pub¬ 
lic  interest,  convenience,  and  necessity  requires  a  new 
classification,  then  the  Commission  must  determine  as 
a  matter  of  policy  whether  stations  using  the  1290  kc 
frequency  may  use  a  power  of  5  kw  night.  If  that  is 
determined,  then  and  not  until  then,  may  the  pending 
WJAS  5  kw  application  be  heard.  The  WJAS  5  kw 
application  was  not  properly  before  the  Examiner  and 
is  not  properly  before  this  court. 

Section  409  of  the  Act  provides  that  an  Examiner 
of  the  Commission,  vrhen  duly  designated,  may  hold 
hearings,  sign  and  issue  subpoenas,  administer  oaths, 
examine  witnesses  and  receive  evidence  “except  that 
in  the  administration  of  Title  III  (dealing  with  radio), 
an  Examiner  may  not  be  authorized  to  exercise  such 
powers  ivitli  respect  to  a  matter  involving  (1)  a  change 
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of  policy  by  the  Commission  *  *  V*  WJAS’s  5  kw. 
application  definitely  involves  a  change  of  policy  by 
the  Commission.  Mr.  Sutton  conceded  (R.  71),  that 
the  application,  in  effect,  did  nothing  except  ask  the 
Commission  to  consider  a  change  of  the  |  rules  and 
regulations  and  the  reasonableness  of  Raising  the 
power  of  regional  stations  to  5  kw.  In  that  situation, 
the  Commission  could  not  have  delegated  to  an  Exam¬ 
iner  the  power  to  receive  evidence  involving  the  5  kw 
application  of  WJAS.  Indeed,  the  Commission  did 
not  designate  the  5  kw  application  of  WJAS  to  be 
heard  before  an  Examiner;  it  has  merely  jput  it  in  a 
suspended  hearing  file  and  it  will  be  heard  if,  as,  and 
when  the  Commission  determines,  as  a  matter  of  pol¬ 
icy,  that  stations  using  the  1290  kc  frequency  may  use 
a  maximum  power  of  5  kw  at  night.  In  that  situation, 
the  Examiner  had  no  authority  to  receive  any  evidence 
respecting  the  matter  which  involved  the  WJAS  5  kw 
application  and  the  Commission  properly  j  construed 
and  followed  the  law  when  it  ignored  all  reference  to 
the  pending  5  kw  application  of  WJAS.  That  applica¬ 
tion  cannot  be  considered  by  the  Commission!  until  such 

\ 

time  as  a  reclassification  has  been  made.  WJAS’s  re¬ 
quest  for  a  change  of  policy  of  the  Commisjsion  could 
not  in  any  event  have  been  heard  before  an  Examiner 
along  with  the  WATR  application  since  the  WJAS 
application  cannot  be  heard  by  an  Examiner.  It  is 
therefore  fallacious  for  the  appellant  to  argue  that  its 
5  kw  application  should  have  been  heard  along  with  the 
application  of  WATR.  The  WATR  application  was 
filed  within  the  scope  of  the  existing  rules  apd  regula¬ 
tions  and  the  existing  policy  of  the  Commission  and 
could  be  granted  pursuant  to  the  existing  rules  and 
regulations  and  policy  of  the  Commission^  On  the 
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other  hand,  WJAS’s  application  cannot  be  heard  un¬ 
til  the  policy  of  the  Commission  has  been  changed. 

XII.  The  Order  Appealed  from  Was  Lawful  and  Valid. 

Section  405  of  the  Act  provides: 

“After  a  decision,  order  or  requirement  has 
been  made  by  the  Commission  in  any  proceeding, 
any  party  thereto  may  at  any  time  make  applica¬ 
tion  for  rehearing  of  the  same,  or  any  matter  deter¬ 
mined  therein,  and  it  shall  be  lawful  for  the  Com¬ 
mission  in  its  discretion  to  grant  such  a  rehear¬ 
ing  if  sufficient  reason  therefor  may  be  made  to 
appear:  Provided ,  however,  That  in  the  case  of  a 
decision,  order  or  requirement  made  under  Title 
III,  the  time  within  which  application  for  rehear¬ 
ing  may  be  made  shall  be  limited  to  twenty  days 
after  the  effective  date  thereof,  *  *  *  No  such 
application  shall  excuse  any  person  from  comply¬ 
ing  with  or  obeying  any  decision,  order,  or  require¬ 
ment  of  the  Commission  or  operate  in  any  manner 
to  stay  or  postpone  the  enforcement  thereof,  with¬ 
out  the  special  order  of  the  Commission.” 

Congress,  by  giving  the  Commission  power  to  act 
upon  petitions  for  rehearing  for  a  period  of  20  days 
after  the  effective  date  of  the  order  has  given  to  the 
Commission  control  over  its  orders  during  such  period 
of  20  days.  If,  as  contended  by  the  appellant,  the  Com¬ 
mission  has  no  control  over  its  orders,  after  thev  are 
actually  entered,  it  would  be  utterly  futile  to  file  a  peti¬ 
tion  for  a  rehearing  since  the  Commission  would  have 
no  authority  to  entertain  such  petition.  The  power  to 
entertain  the  petition  for  rehearing  which  is  con¬ 
ferred  by  the  statute  carries  with  it  the  power  to  act 
upon  the  petition. 
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This  power  to  control  its  orders  for  20|  days  after 
their  entry  must  be  the  same  power  which  is  exercised 
by  courts  over  their  judgments  during  the  term  within 
which  they  are  entered.  It  is  everywhere  recognized 
that  a  court  has  full  control  over  its  judgments  during 
the  term  within  which  they  are  entered.  |If  for  any 
reason  a  court  should  correct  a  judgment  ehtry  during 
the  same  day  upon  which  the  entry  vras  macjle,  it  would 
be  universally  recognized  that  the  new  entry  consti¬ 
tuted  the  final  judgment  of  the  court  and,j  on  appeal, 
there  would  be  no  question  as  to  the  power  of  the 
court  to  make  the  corrected  entry  but  the  reyiew  would 
be  limited  to  a  determination  of  whether  the  record 
supported  the  judgment  as  finally  entered.  And  in 
this  case  the  question  is  not  whether  the  Commission 
had  the  power  to  do  what  every  judicial  tribunal  may 
do  but  the  question  on  appeal  must  be  limiled  to  a  de¬ 
termination  of  whether  the  record  supports  the  order 
as  finally  made. 

The  case  of  Beaumont  By.  Co.  v.  United  States,  282 
U.  S.  74,  involved  an  order  of  the  Interstate  Com¬ 
merce  Commission  adjusting  the  division!  rates  be¬ 
tween  carriers.  The  appellants  claimed  thait  the  Com¬ 
mission’s  order  if  enforced,  would  depriye  them  of 
their  property  without  due  process  of  law.  j  In  dispos¬ 
ing  of  that  contention,  the  court  said : 

| 

“It  is  well-established  by  the  decisions  of  this 
court  that,  in  order  to  invoke  such  constitutional 
protection,  the  facts  relied  upon  to  pjrevent  en¬ 
forcement  of  rates  prescribed  by  governmental  au¬ 
thority  must  be  specifically  alleged,  and  from  them 
it  must  clearly  appear  that  the  enforcement  of  the 
measure  complained  of  will  necessarily  deny  to  the 
utility  the  just  compensation  safeguarded  to  it  by 
the  Constitution.  ’  ’ 

| 

| 

i 
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In  that  case,  the  Commission,  after  taking  evidence, 
made  an  order  and  fixed  certain  divisions.  A  petition 
for  rehearing  was  denied  but  without  taking  any  addi¬ 
tional  evidence,  the  Commission  made  an  additional 
report  and  modified  its  findings  as  to  joint  rates  appli¬ 
cable  to  traffic  between  certain  points.  Both  the  parties 
and  the  Supreme  Court  of  the  United  States  must  have 
assumed  that  the  Commission  had  power  to  modify  its 
original  order  in  this  regard  as  no  question  respecting 
this  point  was  raised.  For  cases  holding  that  judg¬ 
ments  and  decrees  of  a  court  remain  under  its  control 
until  the  end  of  the  term,  see,  Doss  v.  Tyack,  14  How. 
297 ;  Phillips  v.  Ordway,  101  U.  S.  745 ;  American 
Guaranty  Co.  v.  Caldivell,  72  Fed.  (2d)  209;  Barrell  v. 
Tilton,  119  U.  S.  637;  Associated  Mfrs.  Corporation  of 
America  v.  DeJong,  64  Fed.  (2d)  64;  Ayres  v.  W  is  wall, 
112  U.  S.  187 ;  Obear-N ester  Glass  Co.  v.  Hartford  Em¬ 
pire  Co.,  61  Fed.  (2d)  31;  Pennsylvania  R.  R.  v.  Mont¬ 
gomery,  6  Fed.  (2d)  386. 

XIII.  The  Decision  of  the  Commission  is  Consistent 
With  Section  307  of  the  Communications  Act  of 
1934  as  Amended. 

Section  307  of  the  Communications  Act  of  1934  as 
Amended  provides  that  in  considering  applications  for 
licenses  and  modifications  and  renewals  thereof,  the 
Commission  shall  make  such  distribution  of  licenses, 
frequencies,  hours  of  operation,  and  of  power  among 
the  several  states  and  communities  as  to  provide  a  fair, 
efficient  and  equitable  distribution  of  radio  service  to 
each  of  the  same. 

The  city  of  Waterbury,  Connecticut,  does  not  receive 
any  consistent  local  nighttime  service  although  it  is  an 


important  commercial  city  with  a  metropolitan  popu¬ 
lation  of  140,000  people.  j 

The  effect  of  the  Commission’s  decision  |is  that  this 
important  community  shall  receive  in  the  future  local 
nighttime  service.  It  is  clear,  therefore,  th^t  the  deci¬ 
sion  of  the  Commission  is  consistent  with  Section  307 
of  the  Act  and  this  attempt  on  the  part  of  the  Commis¬ 
sion  to  see  that  this  large  and  important  city  has  local 
nighttime  broadcast  service  should  be  sustained  in  all 
respects  by  this  honorable  court,  particularly  since  the 
appellant  station  will  not  receive  interference  from 
WATR.  | 

j 

XIV.  Appellant  Has  Waived  the  Assignments  of  Error 

Not  Discussed  in  Its  Brief. 


Only  a  portion  of  the  assignments  of  error  set  forth 
by  the  appellant,  pages  1  to  4,  of  the  record;,  have  been 
discussed  in  appellant’s  brief.  Under  the  Jaw,  the  as¬ 
signments  of  error  not  discussed  in  the  brief  are  con¬ 
sidered  to  have  been  abandoned  and  are  not  before  the 
court. 

i 

Accordingly,  we  have  limited  our  discussion  of  the 
questions  involved  in  this  appeal  to  those  discussed  in 
appellant’s  brief.  The  better  reasoned  cases  uniformly 
hold  that  assignments  of  error  which  are  not  briefed 
are  considered  withdrawn!  or  waived  by  the  appellant. 
Eastman  Kodak  Co.  v.  Southern  Photo  Materials  Co., 
273  U.  S.  359;  McCarthy  v.  Ruddock,  43  Fed,.  (2d)  976; 


Missouri  Pacific  R.  Co.  v.  Siratt,  78  Fed.  (2d)  253; 
Wardman- Justice  Motors  v.  Petrie ,  59  Appj  D.  C.  262. 
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XV.  Conclusion. 

In  conclusion,  it  is  respectfully  submitted  that  the 
decision  of  the  Commission  is  correct  as  a  matter  of 
law  and  that  the  appellant  has  no  appealable  interest, 
either  under  the  provisions  of  Section  402  (b)  (1)  or 
Section  402  (b)  (2)  of  the  Act.  Accordingly,  the  Inter¬ 
vener  prays  that  the  Commission  be  affirmed  and  that 
this  appeal  be  dismissed  at  the  cost  of  the  appellant. 

Respectfully  submitted, 

H.  L.  Lohnes, 

H.  L.  McCormick, 

Attorneys  for  Intervener , 

The  W AT R  Company,  Incorporated. 


H.  L.  Lohnes, 

H.  L.  McCormick, 

Munsey  Building, 

Washington,  D.  C. 

Attorneys  for  Intervener , 

The  WATR  Company ,  Incorporated. 
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?Hntteb 


£3 


fates  Court  of  appeals 


POE  THE  DISTRICT  OF  COLUMBIA. 


No.  7025. 


i 

i 


Intermountain  Broadcasting  Corporation,  Appellant , 

v. 

Federal  Communications  Commission,  Appellee , 
The  WATR  Company.  Incorporated,  Intervener. 


BRIEF  OF  THE  APPELLANT. ! 

i 


This  is  an  appeal  (R.  5-8)  sued  out  undejr  Sections 
402  (b)  and  402  (c)  of  the  Communications  Act  of  1934 
from  one  of  two  conflicting  orders  of  the  Broadcast  Di¬ 
vision  of  the  Federal  Communications  Commission, 
rendered  on  July  6,  1937  (R.  264-266).  The  second 
order  grants  a  construction  permit  to  the  intervener, 
WATR  Company,  Incorporated,  licensee  of  WATR,  at 
Waterbury,  Connecticut,  to  change  frequency  from 
1190  kilocycles  to  1290  kilocycles,  increase  ppwer  from 


i 


i 


i 


0 


100  watts  to  250  watts,  and  increase  hours  of  operation 
from  part  time  to  unlimited  time  at  the  new  frequency. 
The  effect  of  this  order  is  to  elevate  WATR  from  the 
local  to  the  regional  classification.1 

The  appellant,  Intermountain  Broadcasting*  Corpo¬ 
ration,  is  the  licensee  of  KDYL,  located  in  Salt  Lake 
City,  which  operates  on  the  1290  kilocycle  frequency, 
with  a  construction  permit  outstanding  for  5  kilowatts 
day  and  with  a  power  of  1  kilowatt  night. 

On  September  22,  1936  the  Broadcast  Division 
granted  the  application  of  the  WATR  Company,  Inc., 
without  a  hearing  (R.  39). 

This  action  was  protested  by  the  Pittsburgh  Radio 
Supply  House,  licensee  of  WJAS2  which  also  operates 
on  the  1290-kc.  frequency  (R.  40-43) ;  whereupon  the 
Commission  on  November  17,  1936,  reconsidered  its 
action,  set  it  aside,  and  designated  the  application  for 
hearing  (R.  44-45). 

Hearing  commenced  January  18,  1937,  before  Ex¬ 
aminer  Melvin  H.  Dalberg,  Esquire.  The  Commission 
joined  the  appellant  as  a  respondent  (R.  45-53).  It 
participated  in  the  hearing  (R.  57,  59). 

The  Examiner  recommended  that  the  application  be 
granted  (R.  246-256). 

On  July  6,  1937  at  10:30  A.  M.,  the  Broadcast  Divi¬ 
sion  “ found  that  public  interest ,  convenience  and  ne¬ 
cessity  would  not  be  served  by  granting  the  applica¬ 
tion  of  the  WATR  Company ,  Inc.,  for  const  ruction 
permit  and  entered  its  final  order  denying  the  same  in 
the  following  case.  .  .”  (R.  264-265).  (Italics  ours) 

1  The  order  of  the  Broadcast  Division  also  permitted  the  intervener 
to  make  changes  in  its  equipment,  move  its  transmitter,  and  install  a 
1  ‘  directional  antenna. ”  (R.  266) 

-  Appellant  in  Pittsburgh  Radio  Supply  House  (WJAS)  v.  Federal 
Communications  Coynmiss-ion ,  No.  7024. 
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The  Commission  stated  that  it  would  issue  and  pub¬ 
lish  at  a  subsequent  date  an  opinion  setting  forth  a 
statement  of  the  facts  based  on  the  record  and  the 
grounds  for  its  decision  in  denying  the  application  of 
the  intervener  (R.  265). 

Thereafter,  in  the  afternoon  of  July  6,  1937,  the 
Broadcast  Division  reconvened,  reconsidered  its  action 
taken  in  the  morning,  and  found  that  public  interest, 
convenience  and  necessity  would  be  served  by  grant¬ 
ing  the  application  (R.  265-266).  j 

On  or  about  August  6,  1937,  the  Commission  pub¬ 
lished  its  statement  of  facts  and  grounds  for  decision 
in  support  of  the  grant  of  the  application  (1$.  267-272). 

Seasonably  and  on  August  12,  1937,  under|  the  provi¬ 
sions  of  Section  405  of  the  Communications  Act  of  1934, 

i 

the  appellants  in  the  three  related  appeals  before  this 
Court  (Nos.  7024,  7025  and  7027),  filed  their  joint  mo¬ 
tion  (1)  for  the  postponement  of  the  effective  date  and 
(2)  for  a  rehearing  before  the  full  Comitiission  en 
banc  (R.  272-275).  All  three  appellants  operate  on 
1290  kc.  I 

In  their  joint  petition  for  rehearing,  the  appellants 
alleged  that,  the  Commission  having  entered  its  final 
order  denying  the  application  of  the  inteijvener,  the 
purported  action  of  the  Broadcast  Division  ajt  its  after¬ 
noon  session  attempting  to  grant  the  application  was 
void  and  unlawful. 

The  Commission  refused  to  postpone  thb  effective 
date  of  its  order,  whereupon  the  appellant  sued  out  its 
notice  of  appeal  in  order  to  preserve  its  right  (R.  281). 

The  conflicting  orders  of  the  Commission  will  be 
found  at  pages  264  to  267  of  the  Record. 
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ISSUES  PRESENTED. 

The  Commission,  having  entered  its  final  order  that 
public  interest,  convenience  and  necessity  would  not 
be  served  by  granting  the  application  of  the  Intervener, 
its  purported  action  in  attempting  to  grant  the  appli¬ 
cation  of  WATR  at  the  afternoon  session  was  void,  un¬ 
lawful,  beyond  its  jurisdiction  and  a  denial  of  due  proc¬ 
ess  of  law. 

(a)  A  tribunal  such  as  the  Federal  Communications 
Commission  is  without  authority  to  amend  or 
vacate  its  orders. 

(b)  The  purported  action  of  the  Broadcast  Division 
in  granting  the  application  of  the  Intervener  was 
made  without  notice  and  hearing  to  the  appel¬ 
lant. 

(c)  The  purported  order  of  the  Broadcast  Division 
granting  the  application  of  the  Intervener  vio¬ 
lates  the  Commission’s  rule  against  repetition 
of  applications. 

(d)  The  Commission’s  construction  and  interpreta¬ 
tion  of  the  standard  of  public  interest,  conveni¬ 
ence  and  necessity,  as  exemplified  by  the  two 
conflicting  orders  are  unauthorized  by  law. 
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ARGUMENT. 

The  Commission,  having  entered  its  final  order  that 
public  interest,  convenience  and  necessity  would  not  be 
served  by  granting  the  application  of  the  Intervener, 
its  purported  action  in  attempting  to  grant  the  appli¬ 
cation  of  WATR  at  the  afternoon  session  was  void, 
unlawful,  beyond  its  jurisdiction,  and  a  denial  of  due 
process  of  law. 

i 

(a)  A  tribunal  such  as  the  Federal  Commuhi cations 
Commission  is  without  authority  to  amend  or  vacate 
its  orders.  j 

An  administrative  and  quasi-judicial  tribunal,  such 
as  the  Federal  Communications  Commission,  is  only 
empowered  to  exercise  those  functions  which  have  been 
expressly  defined  by  the  statutory  law  whiclji  created 
it.  General  Broadcasting  System,  Inc,,  v.  Bridgeport 
Broadcasting  Station,  (D.  C.  Conn.  1931)  53  F.  (2nd) 
664,  668.  Under  title  HI  of  the  Communications 
Act,  the  jurisdiction  of  the  Commission  is  lifnitcd  ex¬ 
clusively  to  its  licensing  activities.  This,  coupled  with 
its  inability  to  enforce  its  orders,  other  than  through 
the  processes  of  the  courts  ( Interstate  Commerce  Com¬ 
mission  v.  Brunson,  et  al.,  154  U.  S.  447,  38  L.  Ed.  1047, 
1061) ;  and  the  control  exercised  by  this  Courtj  {St.  Jos¬ 
eph  Stock  Yards  Company  v.  United  States  of  Amer¬ 
ica,  298  U.  S.  38,  80  L.  Ed.  1033,  1041-1042;  Cro¬ 
well  v.  Benson,  285  U.  S.  22,  76  L.  Ed.  598, j  611-612) 
classify  the  Federal  Communications  Commission  as 
something  analogous  to  an  “inferior  or  limited  court.’ ’ 
United  States  v.  West,  34  App.  D.  C.  12,  17,  Freeman, 
Judgments  5tli  edition,  vol.  1,  §  397. 

It  is  well  established  that  in  the  absence  .  of  statu¬ 
tory  authority,  an  inferior  court  cannot  set!  aside  or 
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The  Commission,  having  entered  its  final  order  that 
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ARGUMENT. 


The  Commission,  having  entered  its  final  order  that 
public  interest,  convenience  and  necessity  would  not  be 
served  by  granting  the  application  of  the  Intervener, 
its  purported  action  in  attempting  to  grant  the  appli¬ 
cation  of  WATR  at  the  afternoon  session  was  void, 
unlawful,  beyond  its  jurisdiction,  and  a  denial  of  due 
process  of  law. 

(a)  A  tribunal  such  as  the  Federal  Commuhications 
Commission  is  without  authority  to  amend  or  vacate 
its  orders. 

An  administrative  and  quasi-judicial  tribunal,  such 
as  the  Federal  Communications  Commission,  is  only 
empowered  to  exercise  those  functions  which  have  been 
expressly  defined  by  the  statutory  law  which  created 
it.  General  Broadcasting  System,  Inc.,  v.  Bridgeport 
Broadcasting  Station,  (D.  C.  Conn.  1931)  53  F.  (2nd) 
664,  668.  Under  title  III  of  the  Communications 
Act,  the  jurisdiction  of  the  Commission  is  limited  ex¬ 
clusively  to  its  licensing*  activities.  This,  coupled  with 
its  inability  to  enforce  its  orders,  other  than  through 
the  processes  of  the  courts  ( Interstate  Commerce  Com¬ 
mission  v.  Brunson,  et  ah,  154  U.  S.  447,  38  L.  Fd.  1047, 
1061) ;  and  the  control  exercised  by  this  Court!  (St.  Jos¬ 
eph  Stock  Yards  Company  v.  United  States  of  Amer¬ 
ica,  298  U.  S.  38,  80  L.  Ed.  1033,  1041-1042;  Cro¬ 
well  v.  Benson,  285  U.  S.  22,  76  L.  Ed.  598,  611-612) 
classify  the  Federal  Communications  Commission  as 
something*  analogous  to  an  “inferior  or  limited  court.” 
United  States  v.  West,  34  App.  D.  C.  12,  17,  jFreeman, 
Judgments  5th  edition,  vol,  1,  §  397. 

It  is  well  established  that  in  the  absence  j  of  statu- 
tory  authority,  an  inferior  court  cannot  set  aside  or 
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vacate  its  order  or  judgment  for  any  reasons.  Free¬ 
man,  Judgments ,  vol.  1,  §  157,  §  208,  §  214;  vol.  3,  §  1260 
and  eases  cited  in  the  footnotes.3 

The  only  statutory  provision4  whereby  the  Com¬ 
mission  could  vacate  its  orders  is  section  405,  which 
provides  for  a  rehearing  before  the  Commission  en 
banc .  Since  the  intervener  did  not  petition  for  a  re¬ 
hearing  before  the  Commission  en  banc ,  the  purported 
action  of  the  Broadcast  Division  in  reconsidering  and 
reversing  its  order  is  void. 

In  Schofield  v.  Powell,  (Nome  1915)  5  Alaska  373, 
375,  376,  the  commissioner  or  justice  of  the  peace  ren¬ 
dered  judgment  in  favor  of  the  plaintiff.  After  judg¬ 
ment  had  been  entered,  the  plaintiff  discovered  that  he 


"  Thus  a  justice  of  the  peace  is  unauthorized  to  reverse,  vacate  or 
modify  a  judgment  ouce  rendered,  Shaw ,  et  al.  v.  Rowland,  32  Kans. 
154;  a  probate  court  of  defined  and  limited  statutory  jurisdiction  is  with¬ 
out  power  to  open,  vacate  or  modify  its  decrees  or  orders  except  for  the 
causes  and  in  the  manner  prescribed  by  the  statute;  Bellingham  State 
Bank  v.  McCormick,  55  X.  D.  700;  In  Re  Kennedy ’s  Estate,  149  Misc. 
1S8:  State  ex  rel.  McHatton  v.  District  Court,  et  al.,  55  Mont.  324;  public 
officials  cannot  reopen  proceedings  unless  authorized  by  statute.  Wood- 
worth,  Collector  of  Internal  Revenue  v.  Kales,  (6  CCA  1928)  26  F.  (2nd) 
178;  Post  master  General,  12  Ops.  Ally.  Gen.  355:  Secretary  of  Interior, 
13  Ops.  Atty.  Gen.  456.  The  same  applies  to  administrative  tribunals, 
such  as  public  utility  commissions,  The  Central  Xorthwest  Business  Men’s 
Association,  et  al.  v.  The  Commerce  Commission,  et  al.,  337  Ill.  149; 
Chicago  Railways  Company,  ct  al.  v.  The  Commerce  Commission  ex  rel. 
The  Chicago  Motor  Coach  Company,  336  Ill.  51,  and  to  workmen’s  com¬ 
pensation  proceedings,  Gray  v.  Burden,  et  al.,  125  Neb.  547 ;  Hicks,  et  al. 
v.  Standard  Accident  Insurance  Company,  et  al..  (Court  of  Appeals,  Ga. 
1936)  184  S.  E.  808. 

•*  Under  Section  5(a)  of  the  Communications  Act,  it  is  provided  that 
the  Commission  is  authoried  by  its  order  to  divide  the  members  thereof 
into  not  more  than  three  divisions  each  to  consist  of  not  less  than  three 
members.  By  section  5(b)  it  is  provided  that  the  Commission  may 
assign  or  refer  any  of  its  work  or  functions  to  any  such  divisions  for 
action  thereon.  And  by  section  5(c)  it  is  provided  that  each  division  so 
constituted  shall  have  power  and  authority  by  a  majority  thereof  to  hear 
and  determine  as  to  any  of  the  work  or  functions  assigned  to  it  by  the 
Commission,  and  shall  have  all  the  jurisdiction  and  power  conferred  In¬ 
law  upon  the  Commission.  For  a  discussion  of  the  same,  see  Eastland 
Companu.  et  al.  v.  Federal  Communications  Commission,  et  al.,  —  App. 
X).  c.  —  (Nos.  6772,  6773  decided  June  28,  1937). 
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had  failed  to  comply  with  the  provisions  of  the  statute 
relative  to  notice.  Whereupon  he  petitioned  the  court 
to  vacate  its  judgment  and  dismiss  the  actiqn  without 
prejudice.  The  court  complied  with  this  request,  the 
plaintiff  immediately  commenced  another  action  before 
the  judge  on  the  same  day  and  secured  judgment.  The 
Alaska  court  in  reversing  the  judgment  of  Ijhe  justice 
of  the  peace  stated : 

4  4  The  question  for  this  court  now  to  determine  is 
whether  or  not  the  commissioner  had  the  power 
by  statute  or  otherwise  to  set  aside  or  yacate  said 
default  judgment.  .  .  It  is  the  universal  rule  with 
regards  to  courts  of  inferior  jurisdiction,  such  as 
commissioners’  courts  here  and  justice  of  the 
peace  courts,  that  they  have  no  powers,  except 
those  given  them  by  statute.  The  statutes  of 
Alaska  give  no  power  to  the  commissioner’s  court 
to  set  aside  or  vacate  a  judgment  which  jt  has  once 
entered,  and  this  applies  as  well  to  deflault  judg¬ 
ments  as  to  others.  It  is  impossible  to  read  the 
exhaustive  article  on  judgments  and  justices  of 
the  peace  in  volumes  23  and  24  of  Cyc.  (see  par¬ 
ticularly  24  Cyc.  p.  596  et  seq.),  and  the! numerous 
cases  therein  cited,  manv  of  which  I  have  exam- 
ined,  without  arriving  at  the  irresistible  conclusion 
that  the  rule  denying  power  to  set  aside  its  judg¬ 
ments  to  justices  of  the  peace,  in  the  absence  of  a 
statutory  provision  therefor,  is  well  nigh  unbend¬ 
ing  and  without  exception,  if  not  wholly  ^o. 

“.  .  .  While  I  have  not  found  any  gase  which 
stands  precisely  on  all  fours  with  the  case  at  bar, 
in  that  the  judgment  was  actually  entered  and 
attempted  to  be  set  aside  on  one  and  the! same  day, 
the  courts  and  the  text  writers  appeal  to  agree 
that  when  a  complete  judgment  is  once  Entered,  or 
even  announced,  the  door  is  closed  frorfi  that  mo¬ 
ment  against  its  being  again  opened.”  : 
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(b)  The  purported  action  of  the  Broadcast  Division 
in  granting  the  application  of  the  Intervener  was  made 
without  notice  and  hearing  to  the  appellant. 


When  the  Broadcast  Division  entered  into  its 
minutes  its  final  order  denying  the  intervener’s  appli¬ 
cation,  it  stated  that  it  would  publish  at  a  subsequent 
date  a  statement  of  facts  and  grounds  of  decision  for 
its  order.  The  only  decision  published  was  that  pursu¬ 
ant  to  its  second  order  which  granted  the  application 
of  the  intervener.  The  statement  of  facts  and  grounds 
for  decision  and  the  record  are  silent  as  to  what 
prompted  the  Broadcast  Division  to  reconsider  its  final 
action  and  grant  the  application.  In  the  absence  of  any 
such  declaration  by  the  Commission,  the  verity  of  the 
record  must  be  presumed  as  a  matter  of  law.  Dreslin 
v.  Philips,  51  App.  D.  C.  324;  Johnson  v.  United  States , 
225  U.  S.  405,  56  L.  Ed.  1142. 

Since  the  findings  of  fact  by  the  Commission,  if  sup¬ 
ported  by  substantial  evidence,  are  conclusive,  once  it 
has  exercised  its  fact-finding  functions,  its  jurisdiction 
is  exhausted,  except  for  fraud,  mistake  in  matters  of 
fact  arising  from  errors  in  calculation,  or  newlv  dis- 
covered  material  evidence.  This  is  well  established  by 
decisions  of  the  executive  department  of  government, 
and  of  administrative  tribunals. 

The  Interstate  Commerce  Commission  has  stated 
that  when  a  matter  has  been  once  fully  considered  and 
decided  it  must  be  regarded  as  settled  “unless  (a) 
some  new  facts  are  brought  to  its  attention,  (b)  con¬ 
ditions  are  shown  to  have  undergone  a  material  change, 
or  (c)  it  proceeded  on  a  misconception  or  misappre¬ 
hension.”  Traffic  Bureau  of  Nashville  v.  Louisville  d 
Nashville  B.  B.,  43  I.  C.  C.  366,  369;  Schmidt  d  Sons  v. 
Michigan  Central  B.  B .,  et  al.,  23  I.  C.  C.  6S4,  685. 
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The  same  principle  applies  to  determinations  of  tax 
liability  by  the  Collector  of  Internal  Revenue,  which 
precludes  his  successor  from  reopening  and  overruling 
the  decision  of  his  predecessor  unless  it  be|  erroneous 
in  law  or  tainted  with  fraud.  W oodworth ,  Collector  of 
Internal  Revenue  v.  Kales  (6  CCA  1928)  2 6  F.  (2nd) 
178;  Penrose  v.  Skinner,  Collector  of  Internal  Revenue 
(D.  C.  Colo.  1923)  298  Fed.  335,  337;  Waddel,  Execu - 
trix  v.  The  United  States,  25  Ct.  of  Cls.  323,  327. 

In  12  Ops.  Atty.  Gen .  355,  358,  it  is  statbd,  relating 
to  the  authority  of  the  Postmaster  General  to  reopen  a 
matter  concluded  by  his  predecessor: 

j 

“I  take  it  to  be  a  well-settled  principle,  that  the 
final  decision  of  a  case  before  a  head  of  department 
is  binding  upon  his  successors  in  the  same  de¬ 
partment,  subject,  however,  to  some  equally  well- 
established  exceptions  and  these  are,  ydiere  there 
has  been  a  palpable  error  of  calculation,  or  where 
new  facts  are  subsequently  brought  forward, 
which  show  the  former  decision  was  |  erroneous, 
and  would  probably  not  have  been  madejif  they  had 
been  known  at  the  time  of  the  decision.” 

i 

The  same  principle  has  been  applied  to  decisions  of 

the  Secretary  of  Interior,  13  Ops.  Atty.  Gey.  387,  388; 

to  determinations  bv  the  Commissioner  of  Internal 

«/ 

Revenue,  14  Ops.  Atty.  Gen.  275;  to  decisions  by  the 
Secretary  of  the  Navy,  9  Ops.  Atty.  Gen.  32, 34;  to  deci¬ 
sions  of  the  Secretary  of  Agriculture,  Tagg  Brothers  <& 
Moorhead  v.  United  States,  280  U.  S.  420^  74  L.  Ed. 
524,  537.  See  The  United  States  v.  Bank  of  Metropolis, 
15  Peters  377,  10  L.  Ed.  774,  783.  | 

Under  sections  309(a)  and  319(a),  the  authority  of 
the  Commission  to  grant  licenses  and  construction  per¬ 
mits  implies  the  power  to  deny  the  same.j  Southern 


i 
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Pacific  Company,  el  al.  v.  Olympian  Dredging  Com¬ 
pany,  260  U.  S.  205,  67  L.  Ed.  213.  In  the  exercise  of 
its  power  of  denial,  it  is  incumbent  upon  the  Commis¬ 
sion  to  file  a  “brief,  factual  statement  of  the  reasons” 
for  its  decision.  Ueitmeyer  v.  Federal  Communications 
Commission ,  —  App.  D.  C.  —  (No.  6762,  decided  Dec. 
27,  1937);  Missouri  Broadcasting  Corporation  v.  Fed¬ 
eral  Communications  Commission,  —  App.  D.  C.  — 
(No.  6869,  decided  December  6,  1937). 

Waiving  for  the  moment  the  absence  of  anv  statu- 
tory  authority  to  reverse  its  prior  orders,  (previously 
discussed)  the  failure  of  the  Commission  to  specify  the 
grounds  which  prompted  it  to  reconsider  its  prior 
order  and  grant  the  application  constitutes  reversible 
error.  Beaumont  S .  L.  &  IF.  R.  Co.  v.  United  States, 
282  U.  S.  74,  86,  75  L.  Ed.  221;  Wichita  R.  £  Light 
Company  v.  Public  Utilities  Commission,  260  U.  S.  48, 
67  L.  Ed.  124,  130.  The  onlv  basis  on  which  the  Com- 
mission  could  reconsider  and  vacate  its  prior  order 
would  be  newly  discovered  evidence,  fraud,  or  error  in 
calculation;  the  Commission  cannot  act  upon  its  own 
information  without  affording  to  all  parties  an  oppor¬ 
tunity  to  test  or  refute  such  evidence.  Interstate  Com¬ 
merce  Commissioyt  v.  Louisville  £  Nashville  Railroad 
Company,  227  U.  S’.  88,  57  L.  Ed.  431,  434. 

The  Central  Northwest  Business  Men’s  Association, 
et  al.  v.  The  Commerce  Commission,  et  al.,  337  Ill.  149, 
157,  158,  159  is  directly  in  point.  On  January  26,  1928, 
the  Illinois  Commerce  Commission  entered  its  order 
authorizing  the  Chicago  Railways  Company  to  extend 
its  service  in  Chicago.  On  June  23,  1928,  the  Commis¬ 
sion  gave  notice  of  its  intention  to  hold  a  hearing  as  to 
whether  it  should  alter,  amend  or  rescind  the  order  of 
January  26,  1928.  On  July  12,  there  was  an  informal 


T 


11  ! 

I 

discussion  between  the  commission  and  the  Utilities  but 
no  evidence  was  introduced,  and  the  matter  was  taken 
under  advisement.  On  September  19,  192£,  the  com¬ 
mission  rescinded  its  prior  order  of  January  26,  1928, 
without  specifying  any  grounds  for  its  decision,  other 
than  its  undesirability  as  a  matter  of  policy.  In  re¬ 
versing  the  decision  of  the  commission,  the  court  said: 

“The  question  here  is  whether  the  record  made 
by  the  commission  on  September  19  shows  the 
necessary  findings  to  support  the  order  entered 
and  whether  such  order  is  reasonable,  j  Section  67 
provides  that  ‘the  commission  may  at  any  time, 
upon  notice  to  the  public  utility  affected,  and  after 
opportunity  to  be  heard  as  provided  ill  the  case  of 
complaints,  rescind,  alter  or  amend  any  rule,  reg¬ 
ulation,  order  or  decision  made  by  it’.  [  Section  65, 
as  we  have  heretofore  pointed  out,  requires  that 
the  orders  of  the  commission  be  based  on  findings 
of  fact.  This  statutory  requirement  is  applicable 
to  orders  rescinding  a  prior  order.  ( Interstate 
Commerce  Commission  v.  Louisville  Nashville 
Railroad ,  227  U.  S.  88;  Farmers'  Elevator  Co.  v. 
Chicago,  Rock  Island  and  Pacific  Railway  Com¬ 
pany,  266  Ill.  567.)  Before  the  commission  could 
lawfully  rescind  its  order  of  January  26  it  was 
necessary  that  it  make  findings  of  fact  different 
from  the  finding  of  fact  on  which  the  original  or¬ 
der  was  entered,  and  that  the  facts  Us  found  in 
the  original  order  were  erroneous,  or  tljiat  since  the 
entry  thereof  conditions  had  changed  to  such  an 
extent  that  the  facts  and  conditions  as  they  existed 
at  the  time  of  rescinding  the  order  were  different, 
or  that  a  mistake  of  law  had  been  mad^,  and  enter 
findings  of  fact  applicable  to  the  then  conditions. 
This  the  commission  failed  to  do,  ajnd  there  is 
nothing  in  the  record  before  us  authorizing  the- 
entry  of  an  order  rescinding  the  order  entered 
January  26.  .  .  .” 
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In  addition  to  this  the  grant  of  the  intervener’s  ap¬ 
plication  was  effectuated  without  notice  and  hearing  to 
the  appellant.  The  jurisdictional  requirements  of 
notice  and  hearing  apply  to  all  phases  of  administra¬ 
tive  procedure.  Saltzman,  et  al.  v.  Stromberg-Carlson 
Telephone  Mfg.  Co.,  60  App.  D.  C.  31,  32;  Courier- 
Journal  Co.  et  al.  v.  Federal  Radio  Commission,  60 
App.  D.  C.  33,  34. 

In  Chicago  Railways  Company  et  al.  v.  The  Com¬ 
merce  Commission  ex  rel  The  Chicago  Motor  Coach 
Company ,  336  Ill.  51,  66,  67,  the  commission  on  August 
9,  1927,  without  notice  to  appellants,  entered  an  order 
which  purported  to  amend  an  order  of  June  22nd.  The 
court  said: 

“Thev  were  entitled  to  notice  before  the  amend- 
ment  was  made  and  since  none  was  given,  the 
order  making  the  amendment  is  void.” 


In  Slate  ex  rel,  Oklahoma  Tax  Commission  v.  Sinclair 
Prairie  Oil  Company,  171  Okla.  498,  501,  the  Tax  Com¬ 
mission  attempted  to  review  the  action  of  its  prede¬ 
cessor,  the  auditor,  and  reassess  the  tax  liability  of  the 
defendant  without  notice  to  the  latter.  In  addition  to 
holding  that  the  report  of  the  auditor  was  conclusive 
and  final,  it  stated: 


“We  think  that  the  order  of  the  Tax  Commis¬ 
sion  is  void  for  the  further  reason  that  it  does  not 
purport  to  have  been  issued  after  notice  to  the  tax¬ 
payer.” 


See  also,  Tagg  Bros.  do  Moorhead  v.  United  States, 
supra;  Peoria  <£  Pekin  Union  Railway  Company  v. 
United  States ,  et  al.,  263  U.  S.  528,  68  L.  Ed.  427 ;  Re 
Neiv  York  Telephone  Company  (X.  J.)  P.  U.  R.  1918 
D.  25;  Arrow  Carrier  Corporation  v.  Public  Service 
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Commission,  et  al,  120  Pa.  Sup.  570;  Sabre ,  et  al.  v. 
Rutland  Railroad  Company,  et  al.,  86  Vt.  347. 

It  is  therefore  submitted  that  the  failure  of  the  Com¬ 
mission  to  specify  the  grounds  of  its  action  i|n  reversing 
its  prior  order,  and  the  effectuation  of  the  same  with¬ 
out  notice  and  hearing  to  the  appellant  wasj  a  denial  of 
due  process  of  law. 

I 

(c)  The  purported  action  of  the  Broadcast  Division 
in  granting  the  application  of  the  Interveper  violates 
the  Commission’s  rule  against  repetition  of  applica¬ 
tions. 

Paragraph  104.7  of  the  Rules  of  Practice  and  Pro¬ 
cedure  of  the  Federal  Communications  Commission 
provides  in  part : 

‘‘Where  an  applicant  has  been  afforded  an  op¬ 
portunity  to  be  heard  with  respect  to  a  particular 
application  and  the  Commission  has,  after  hearing 
or  default,  denied  the  application,  or  dismissed  it 
with  prejudice,  it  will  not  consider  or  designate  for 
hearing  another  application  by  the  same  appli¬ 
cant,  or  for  his  successor  or  assignee, |  until  after 
the  lapse  of  periods  of  time  as  follows  i 

“a.  Where  the  second  application  isjfor  exactly 
or  substantially  the  same  instrument  of  authoriza¬ 
tion  with  respect  to  class  of  station  the  privileges, 
terms  and  conditions  requested,  and  the  territory 
sought  to  be  served,  a  period  of  12  months  must 
elapse  from  and  after  the  date  of  the  denial  of  the 
first  application. 

“b.  ...  the  foregoing  provisions  shall  have  no 
application  where,  since  the  denial  of  the  first  ap¬ 
plication  there  has  been  a  material  chjange  in  the 
facilities  available  for  designation  to  the  particu¬ 
lar  service  sought  to  be  established  in  the  territory 
sought  to  be  served.  ’  ’ 
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In  the  present  case  there  is  no  question  of  invoking 
the  proviso  of  paragraph  (b),  as  no  material  change 
has  occurred  in  the  facilities  available. 

This  regulation  of  the  Communications  Commission 
(which  requires  an  applicant  to  wait  for  12  months  be¬ 
fore  again  petitioning  the  Commission  for  the  identical 
facilities)  having  been  made  by  the  Commission  in 
pursuance  of  its  statutory  authority  has  the  same  force 
as  though  prescribed  in  terms  by  the  statute.  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  v.  Scarlett,  300 
U.  S.  471,  81  L.  Ed.  748,  751.  It  is  a  jurisdictional  pre¬ 
requisite  of  the  statute  with  which  the  applicant  must 
comply.  Hence  the  purported  grant  of  this  application 
violates  a  jurisdictional  requirement  of  the  Communi¬ 
cations  Act.  Crowell  v.  Benson  supra;  Nelson  Bros. 
Bond  &  Mortgage  Co.  v.  Federal  Radio  Commission, 
289  U.  S.  266,  77  L.  Ed.  1166.  The  Commission’s  action 
is,  therefore,  void. 

In  the  application  of  the  standard  of  public  interest, 
convenience  and  necessity,  the  Commission  combines 
its  ministerial  or  fact-finding  functions  with  a  quasi¬ 
judicial  discretion.  The  entry  of  its  order  in  the  min¬ 
utes,  denying  the  application  is  a  final  adjudication  of 
fact  that  public  interest,  convenience  and  necessity 
would  not  be  served.  Penrose  v.  Skinner,  Collector  of 
Internal  Revenue,  supra;  State  ex  rel.  Oklahoma  Tax 
Commission  v.  Sinclair  Prairie  Oil  Company,  supra. 

The  denial  of  the  intervener’s  application  creates  an 
estoppel  of  fact  which  precludes  the  Commission  from 
granting  the  application  which  it  had  but  three  hours 
previously  disapproved.  As  was  stated  in  Cardinal 
Bus  Lines  v.  Consolidated  Coach  Corporation,  Inc., 
et  al.,  254  Ky.  586,  591 : 

“The  doctrine  of  res  judicata  applies  to  quasi¬ 
judicial  acts  of  the  commissioner  of  motor  trans- 
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portation  and  other  public  commissions  and  ad¬ 
ministrative  boards.  Happy  Coal  CoJ  v.  Hart- 
borger  et  al.,  251  Ky.  779,  65  S.  W.  (2nd)  997,  998; 
34  C.  J.  878,  Sec.  1171,  p.  759  and  Sec.  1287,  p.  878” 

The  standard  of  public  interest,  convenience  and 
necessitv  is  not  flexible  enough  to  sustain  thb  Commis- 
sion’s  conduct  in  this  case.  Moreover,  no  analogy  can 
be  drawn  from  the  rights  of  individuals  or  from  the 
powers  of  even  a  court  of  inherent  jurisdiction  which 
would  allow  the  revocation  of  a  conclusion  deliberately 
made;  and  that  revocation  predicated  on  th^  idea  that 
the  second  conclusion  is  the  result  of  a  bette!r  matured 
judgment.  Woodworth,  Collector  of  Internal  Revenue 
v.  Kales,  supra. 

(d)  The  Commission’s  construction  and  interpreta¬ 
tion  of  the  standard  of  public  interest,  convehience  and 
necessity  as  exemplified  by  the  two  conflicting  orders 
are  unauthorized  by  law. 

In  the  delegation  of  the  legislative  standard  of  pub¬ 
lic  interest,  convenience  and  necessity,  to  the  Com¬ 
munications  Commission,  Congress  laid  down  an  in¬ 
telligible  principle  or  norm  to  guide  the  licensing  ac¬ 
tivities  of  the  Commission.  Hampton,  Jr.  &  Co.  v. 
United  States,  276  U.  S.  394,  72  L.  Ed.  624,  ^30.  It  es¬ 
tablished  a  definite  policy  within  the  terms  of  the 
statute  under  which  the  Commission  could  apply  a 
formulated  measure  of  conduct  to  the  unlimited  versa- 
tilitv  of  circumstance.  Nelson  Bros.  Bond  <fb  Mort- 

W  | 

gage  Co.  v.  Federal  Radio  Commission,  supra.  The 
legislative  and  judicial  requirement  that  a  written 
statement  of  facts  and  grounds  for  decisioji  support 
its  order,  establishes  a  quasi-judicial  discretion  which 
must  effectuate  the  declared  policy. 

i 
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But  it  never  was  the  intention  of  Congress  and  it  is 
certainly  contrary  to  all  established  principles  of  ad¬ 
ministrative  law,  that  any  tribunal  on  an  identical  set 
of  facts  could  find  that  public  interest  would  not  be 
served  and  that  public  interest  would  be  served.  Such 
a  construction  of  the  Act,  as  exemplified  by  the  two  con¬ 
flicting  orders  gives  the  Commission  an  authority  and 
power  superior  to  the  Act  which  created  it;  it  confers 
upon  itself  an  “unlimited  power”  which  transcends 
the  theory  of  separation  of  powers  as  enunciated  in 
Panama  Refining  Company,  et  al.  v.  Ryan ,  et  al.,  293  U. 
S.  338,  79  L.  Ed.  446;  S cheater  Poultry  Corporation  v. 
United  States  of  America,  et  al.,  295  U.  S.  495,  79  L. 
Ed.  1570. 

It  means  that  the  administrative  discretion  of  the 
Commission  mav  disregard  and  ignore  the  statutorv 
policy  of  the  Act  and  its  own  formulated  measure  of 
conduct. 

It  subordinates  justice  administered  according  to 
law  to  an  uncontrolled  administrative  discretion  run¬ 
ning  riot  and  dependent  on  an  unformulated  and  mo¬ 
mentary  sense  of  justice. 

Respectfully  submitted, 


Paul  M.  Segal. 


Harry  P.  Warner. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

i 


No.  7025 

j 

Intermountain  Broadcasting  Corporation, 

APPELLANT 

V.  I 

Federal  Communications  Commission  ;  Jhe 
WATR  Company,  Inc.,  intervener  j 


BRIEF  ON  BEHALF  OF  FEDERAL  COMMUNICATIONS 

COMMISSION 

I 

| 

i 


I.  STATEMENT 

This  appeal  (R.  5-8)  was  taken  under  Section 
402  (b)  of  the  Communications  Act  of  1934  (48 
Stat.  1093) ",  on  August  23,  1937,  by  Intermountain 
Broadcasting  Corporation2  (licensee  of  Station 
KDYL,  located  at  Salt  Lake  City,  Utah,  operating 
on  1290  kc,  with  1  kw  power,  unlimited  time 

-  j 

1  Appellant  does  not  state  whether  it  is  appealing  under 
Section  402  (b)  (1)  or  (2)  of  the  Communications  Act. 
The  Communications  Act  of  1934  hereinafter  will  be  re- 
ferred  to  as  “the  Act.” 

2  Hereinafter  referred  to  as  appellant  or  KDYL. 
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(R.26)),  from  an  Order  of  the  Federal  Communi- 
tions  Commission 3  rendered  July  6,  1937,  effective 
August  3,  1937,  granting  an  application  for  con¬ 
struction  permit  to  The  WATR  Company,  Inc.4 
(WATR),  Waterbury,  Connecticut,  to  make 
changes  in  transmitter,  install  directional  antenna, 
move  transmitter  locally  in  Waterbury,  change  fre¬ 
quency  from  1190  to  1290  kc,  increase  power  from 
100  watts  to  250  watts,  and  change  hours  of  opera- 

i 

tion  from  limited  to  unlimited  time  (R.  5-6). 

Intervener’s  application  (R.  27-38)  was  filed 
on  June  16, 1936  (R.  27).  On  June  27,  1936,  inter¬ 
vener  advised  the  Commission  that  the  directional 
antenna  proposed  4 4 will  be  used  day  and  night”  (R. 
38-39).  Intervener’s  application  was  granted  by 
the  Commission  without  hearing  on  September  22, 
1936  (R.  39).  On  October  27,  1936,  Pittsburgh 
Radio  Supply  House,  licensee  of  Station  WJAS 
(located  at  Pittsburgh,  Pennsylvania,  operating 
on  the  frequency  1,290  kc,  1  kw  night  and  5  kw  day, 
unlimited  time  (R.  18)),  filed  a  protest  to  the  de¬ 
cision  of  the  Commission  granting  intervener’s  ap¬ 
plication  aforesaid  (R.  40-44).  On  November  17, 
1936,  the  Commission  reconsidered  its  grant  of  in¬ 
tervener’s  application  and  designated  said  appli- 

3  Hereinafter  referred  to  as  the  “Commission.”  As  used 
herein  the  term  “Commission”  includes  the  Broadcast  Di¬ 
vision  of  the  Federal  Communications  Commission  created 
pursuant  to  48  Stat.  1068. 

4  Hereinafter  called  the  intervener  or  WATR. 


cation  for  hearing  (R.  44r-45).  Notice  of  j  this  ac- 
tion  was  served  by  the  Commission  upon  ahf  parties 
who  might  have  an  interest  in  the  proceeding,  in¬ 
cluding  the  appellant  (R.  45-53). 

The  application  came  on  for  hearing  before  an 
examiner  on  January  18,  1937  (R.  57).  Because 
of  illness  of  counsel  for  Station  WJAS  (protes- 
tant),  the  hearing  was  adjourned  until  January  29, 
1937  (R.  58) .  The  hearing  was  reconvened  on  J  an- 
uary  29,  1937,  and  was  concluded  on  the  s^me  day 
(R.  59-139).  | 


On  March  20,  1937,  the  examiner  submitted  his 
report  recommending  that  the  application  be 
granted  (R.  246-256).  Appellant  did  not  file  ex¬ 
ceptions  to  this  report  nor  did  it  request  ofal  argu¬ 
ment.  On  the  motion  of  other  parties,  however, 
oral  argument  was  granted  on  May  11,  1937  (R. 
264),  and  was  heard  on  June  3, 1937  (R.  2^4). 

The  Broadcast  Division  met  at  10 : 30  A.  M.  on 
July  16,  1937,  and  during  the  morning  meeting  of 
that  day’s  session  denied  the  application,  effective 
September  21, 1937  (R.  264-265).  The  Broadcast 
Division  reconvened  at  2  P.  M.  on  the  same  day  and 
reconsidered  its  action  of  the  morning  in  denying 
the  application,  and  granted  the  application,  ef¬ 
fective  at  3 : 00  A.  M.,  E.  S.  T.,  August  3,  1937  (R. 
265-267 )  .5  The  Commission ’s 4  4  Statement  of  Facts 


5  There  are  three  appeals  from  the  order  granting  the  ap¬ 
plication  (1)  the  appeal  herein  (No.  70*25) ;  (2)  Pittsburgh 


4 


and  Grounds  for  Decision”  was  made  available 
thereafter  (R.  267-272).  On  August  12,  1937,  the 
appellant  and  Pittsburgh  Radio  Supply  House,  and 
Head  of  the  Lakes  Broadcasting  Company,  filed 
a  joint  petition  for  rehearing  and  also  requested 
extension  of  the  effective  date  of  the  order  grant¬ 
ing  the  application  of  intervener  (R.  272-276).  On 
August  17, 1937,  the  intervener  filed  an  answer  and 
opposition  to  petition  for  rehearing  (R.  276-281). 
On  August  20, 1937,  the  Commission  denied  the  re¬ 
quest  for  extension  of  the  effective  date  of  the  order 
aforesaid.  Thereupon,  on  August  23, 1937,  this  ap¬ 
peal  was  taken,  as  heretofore  pointed  out. 

On  September  21,  1937,  the  WATR  Company, 
Inc.,  intervened  in  this  cause  (R.  11-15). 

II.  THE  ISSUES 

Appellant  contends  that  the  issue  in  this  case  is : 

The  Commission,  having  entered  its  final 
order  that  public  interest,  convenience,  and 
necessity  would  not  be  served  by  granting 
the  application  of  the  intervener,  its  pur¬ 
ported  action  in  attempting  to  grant  the  ap¬ 
plication  of  WATR  at  the  afternoon  session 
was  void,  unlawful,  beyond  its  jurisdiction, 
and  a  denial  of  due  process  of  law. 

Radio  Supply  House  ( W J AS )  v.  Federal  Communications 
Commission  ('So.  7024) ;  and  (3)  Head  of  the  Lakes  Broad¬ 
casting  Company  v.  Federal  Communications  Commission 
(So.  7027). 
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and  proceeds  to  argue  this  point  on  four  theories 
(appellant’s  brief  p.  4). 6  j 

We  do  not  agree  with  appellant’s  statement  of 
the  issue  involved  in  this  case. 

We  respectfully  submit  that  appellant  has  not 
shown  any  appealable  interest,  that  such  interest 
does  not  in  fact  exist,  and,  therefore,  that  the  ap- 
peal  should  be  dismissed. 

Assuming,  for  the  purpose  of  argument,  that  ap¬ 
pellant  has  an  appealable  interest  (which  we  deny), 
we  contend  that  appellant  has  nevertheless  miscon¬ 
ceived  the  issue  and  that  the  Commission  has  full 
control  over  its  orders  prior  to  the  taking  qf  a  lawT- 
ful  appeal,  or  prior  to  the  lapse  of  th^  appeal 
period.  Minute  No.  541  of  the  session  of  the 
Broadcast  Division  of  July  6,  1937,  shows  jthat  the 
Division  first  denied  the  application  in  litigation, 
and  during  the  same  session  on  the  same  day  re¬ 
considered  its  action  and  granted  the  application. 


6  “(a)  A  tribunal  such  as  the  Federal  Communications 
Commission  is  without  authority  to  amend  or  vacate  its 
orders. 

“(b)  The  purported  action  of  the  Broadcast  Division  in 
granting  the  application  of  the  Intervener  was  made  without 
notice  and  hearing  to  the  appellant. 

“(c)  The  purported  order  of  the  Broadcast  Division 
granting  the  application  of  the  Intervener  violates  the  Com¬ 
mission’s  rule  against  repetition  of  applications. 

“(d)  The  Commission’s  construction  and  interpretation 
of  the  standard  of  public  interest,  convenience,  and  necessity, 
as  exemplified  by  the  two  conflicting  orders  are  unauthorized 
by  law”  (Appellant’s  Brief,  p.  4). 
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We  submit  that  in  fact  and  in  law  the  final  order 
granting  said  application  was  the  lawful  decision 
of  the  Commission. 

III.  ARGUMENT 

A.  APPELLANT  HAS  NO  APPEALABLE  INTEREST 

Section  402  (b)  of  the  Act  (48  Stat.  1093) 7  pro¬ 
vides  that  appeals  may  be  taken  from  decisions  of 
the  Commission  to  this  court  (1)  by  persons  whose 
applications  are  refused  and  (2)  by  persons  ag¬ 
grieved  or  adversel  affected  bv  said  decisions.  W e 
may  immediately  dismiss  the  first  class  of  appeals 
as  the  appellant  has  had  no  application  refused. 

Station  KDYL  (Appellant)  operates  on  the  fre¬ 
quency  1290  kc.  This  is  the  same  frequency  Inter¬ 
vener  seeks  to  use  (R.  52)  and,  therefore,  KDYL 
was  made  a  party  respondent  in  the  hearing,  al¬ 
though  its  station  is  located  at  Salt  Lake  City, 
Utah,  which  is  1,905  miles  (airline)  from  Water- 
bury,  Connecticut,  where  Intervener’s  Station 

7  “Section  402  *  *  * 

“(b)  An  appeal  may  be  taken,  in  the  manner  hereinafter 
provided  from  decisions  of  the  Commission  to  the  Court  of 
Appeals  of  the  District  of  Columbia  in  any  of  the  follow¬ 
ing  cases : 

“(1)  By  any  applicant  for  a  construction  permit  for  a 
radio  station,  or  for  a  radio  station  license,  or  for  renewal 
of  an  existing  radio  station  license,  or  for  modification  of  an 
existing  radio  station  license,  whose  application  is  refused 
by  the  Commission. 

“(2)  By  any  other  person  aggrieved  or  whose  interests  are 
adversely  affected  bv  anv  decision  of  the  Commission  grant- 
ing  or  refusing  any  such  application.” 
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WATR  is  located.  The  separation  generally 
recommended  to  avoid  objectionable  interference 
between  two  stations  operating  on  assignments 
such  as  these  is  300  miles  for  daytime  operation 
and  1,000  miles  for  nighttime  operation,  j  Thus, 
although  prior  to  the  sending  of  hearing  notice, 
there  appeared  no  likelihood  of  probable  objection¬ 
able  interference  between  appellant  and  inter¬ 
vener,  nevertheless,  the  Commission  gave  appellant 
an  opportunity  to  make  any  showing  it  carbd  to  as 
to  whether  or  not  it  might  be  aggrieved  or  iis  inter¬ 
ests  affected  in  any  ivay  by  the  granting  of  inter¬ 
vener’s  application.8 

*  | 

Thus,  Issue  No.  3  contained  in  the  Notice  of 

Hearing  lists  the  stations  which  may  be  adversely 

- 

8  The  Fifth  Annual  Report  of  the  Federal  Radio  Com¬ 
mission  sets  forth  “The  empirical  standards  used!  as  basis 
for  engineering  testimony  in  hearings  concerning  broadcast 
stations"  (pages  29-39).  The  standard  separation  between 
a  1  kw  station  (such  as  appellant's)  and  a  250  watt  regional 
station  (such  as  was  granted  intervener)  is  300  mil^s  during 
daytime  operation  and  1,000  miles  during  nighttinjie  opera¬ 
tion.  The  airline  distance  between  Waterbury,  Connecticut, 

v  7  |  7 

and  Salt  Lake  City,  Utah,  is  1,905  miles.  As  all  applications 
for  new  or  additional  facilities  are  examined  to  determine 
whether  they  conform  to  the  empirical  standards,  the  Com¬ 
mission  was  aware,  prior  to  sending  the  hearing  notice,  that 
there  was  no  problem  of  electrical  interference  betjween  ap¬ 
pellant  and  intervener.  Commission’s  Exhibits  A  and  C 
(R.  245)  show  the  stations  which  might  be  affected.  The 
evidence  shows,  however,  that  even  the  stations  listed  in 
Exhibits  A  and  C  will  not  receive  electrical  interference  be¬ 
cause  of  certain  special  factors,  including  the  use  of  a  di¬ 
rectional  antenna  by  intervener. 
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affected  by  reason  of  interference.  Station  KDYL 
is  not  among  these  (R.  46).  Issue  No.  4  lists  the 
pending  applications  with  which  conflict  may  be 
had  by  reason  of  interference.  Station  KDYL  is 
not  among  these  (R.  46).  Appellant  does  not  con¬ 
tend  that  its  financial  or  economic  interests  are  in 
any  way  involved. 

Although  counsel  for  appellant  appeared  at  the 

hearing,  the  record  discloses  that  he  did  not  ask  a 
question  of  any  witness  offered  on  behalf  of  any 
party,  nor  did  he  submit  any  testimony  whatso¬ 
ever.  Aside  from  the  mere  appearance  of  counsel 
the  appellant  is  not  even  mentioned  throughout 
the  entire  hearing  either  in  the  evidence  or  in  the 
exhibits. 

The  appellant  filed  no  exceptions  to  the  ex¬ 
aminer’s  report.  It  did  not  request  oral  argument. 
Its  only  participation  in  the  proceedings  before 
the  Commission  (aside  from  an  appearance)  con¬ 
sisted  in  presenting  a  Petition  for  Rehearing 
jointly  with  Pittsburgh  Radio  Supply  House  and 
Head  of  the  Lakes  Broadcasting  Company.  But 
this  Petition  for  Rehearing  was  abandoned  by  the 
petitioners  to  avail  themselves  of  the  paramount 
remedy — appeal  to  this  Court.  This  action,  of 
course,  removed  the  case  from  the  Commission’s 
jurisdiction. 

The  Commission  would  have  moved  the  court  to 
dismiss  the  appeal  forthwith  but  for  the  allegations 
in  appellant’s  Notice  of  Appeal  that  granting  inter- 


vener’s  application  “may  cause  interference  with 
appellant’s  service  and  will  interfere  with  tjie  logi¬ 
cal  development  of  the  1290  kilocycle  frequency  in 
the  allocation  plan  of  the  Federal  Communications 
Commission.”9  In  its  brief,  however,  appellant 
abandons  this  contention.  It  is  a  familigr  prin¬ 
ciple  that  assignments  of  error,  not  argued  in  brief, 
will  be  considered  abandoned.  Wardntan-r  Justice 
Motors  v.  Petrie,  59  App.  D.  C.  262,  39  F.  (2d)  512, 
69  A.  L.  R.  648  (1930) ;  Eastman  Kodak  Co.  v. 
Southern  Photo  Materials  Co,  273  U.  S.  359 
(1927)  ;  Missouri  Pac.  R.  Co.  v.  Siratt,  78  F.  (2d) 
253  (C.  C.  A.  8th,  1935)  ;  McCarthy  v.  Ruddock,  43 
F.  (2d)  976  (C.  C.  A.  9th,  1930),  etc.  ! 

So  far  as  this  appeal  is  concerned,  therefore,  ap¬ 
pellant  does  not  contend  that  its  present  interests 
are  in  any  way  adversely  affected  nor  does  |it  show 
that  it  is  in  any  manner  aggrieved  by  the  decision 
of  the  Commission  in  granting  intervener’s  Applica¬ 
tion. 


Appellant  has  no  application  pending  for  in¬ 
creased  radio  facilities.  The  future  planq  of  ap¬ 
pellant  are  not  of  record,  so  it  is  manifestly  im¬ 
possible  to  consider  them.  And  even  though  ap¬ 
pellant  at  some  later  date  applied  for  increased 
power  there  is  nothing  in  this  record  to  indicate 


9  Although  abandoned  by  the  appellant  herein,  this  con¬ 
tention  is  fully  argued  by  the  Commission  in  Redd  of  the 
Lakes  v.  Federal  Communication *  Commission  (No.  7027), 
which  is  an  appeal  from  the  same  order  involved  in  this 
appeal. 
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that  the  grant  herein  would  he  an  obstacle  to  the 
successfid  prosecution  of  such  an  application. 

We  submit  that  the  appealable  interest  required 
by  the  statute  must  have  some  reasonable  relation¬ 
ship  to  the  Act  and  the  requirements  of  broadcast 
regulation.  The  elements  of  appealable  interest 
were  discussed  in  Intermountain  Broadcasting 
Corporation  v.  Federal  Communications  Commis¬ 
sion  —  App.  D.  C.  — ,  94  F.  (2d)  244  (1937),  the 
appeal  was  taken  by  the  appellant  herein.  The 
Court  dismissed  the  appeal  taken  in  that  case  be¬ 
cause  in  none  of  the  reasons  for  appeal  was  “it  sug¬ 
gested  or  claimed  that  the  financial  or  economic  in¬ 
terests  of  Intermountain  are  adversely  affected  by 
the  action  of  the  Commission  in  granting  Powers’ 
application.  ”  In  the  instant  case,  the  record  is 
totally  devoid  of  any  suggestion  that  the  financial 
or  economic  interests  of  Intermountain  are  ad¬ 
versely  affected  by  the  action  of  the  Commission  in 
granting  the  WATR  application.  There  is  no  sug¬ 
gestion  in  the  evidence  that  interference  will  result. 
The  language  of  the  court  in  dismissing  the  other 
Intermountain  appeal  may  be  precisely  applied  to 
this  appeal  by  simply  substituting  the  applicant 
and  the  location  of  the  station : 

Considered  here  in  the  most  favorable 
light,  they  do  not  assert  and  there  is  nothing 
in  them  which  implies  that  the  grant  of  the 
permit  for  the  Powers  [WATR]  station  at 
Salt  Lake  City  [Waterbury,  Connecticut] 
will  result  in  damage  to  Intermountain. 
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The  court  concludes  its  discussion  by  stating : 

And  so  we  hold  on  this  subject  that,  as 
Intermountain  on  the  record  at  least,  does 
not  claim  that  the  establishment  of  |the  new 
station  in  Salt  Lake  City  will  result  in 
pecuniary  or  other  damage  to  it  or  will  de¬ 
prive  it  of  its  ability  to  continue  to  function 
in  the  public  interest,  and  inasmuch  as  it 
is  not  the  applicant  for  the  Logan  license 
and  therefore  not  entitled  to  challenge  its 
denial,  it  is  without  right  either  under  Sec¬ 
tion  402  (b)  (1)  or  Section  402  (b)  (2)  to 
have  its  appeal  considered  by  this  cojurt. 

Further  citation  of  authority  appears  unnecessary. 
We  earnestly  submit  that  this  appeal  should  be 
dismissed. 


B.  THE  COMMISSION  HAS  FULL  CONTROL  OVER 
ITS  ORDERS  GRANTING  AND  REFUSING  AP¬ 
PLICATIONS  FOR  BROADCASTING  FACILITIES 
PRIOR  TO  THE  TAKING  OF  A  LAWFUL  APPEAL, 
OR  PRIOR  TO  THE  LAPSE  OF  THE  ^APPEAL 
PERIOD 

We  contend  that  as  the  appellant  has  nq  appeal- 
able  interest  within  the  meaning  of  the  |A.ct,  the 
appeal  should  be  dismissed  and  consequently  it  is 
unnecessary  to  consider  the  issue  contended  for  by 
the  appellant  in  its  brief  as  to  the  legality  of  the 
Commission’s  order.  The  arguments  urged  by  the 
appellant,  however,  are  not  difficult  to  answer. 

Minute  No.  541  (R.  264-266)  evidences  the 
pertinent  action  of  the  Commission  taken  during 
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its  session  of  July  6,  1937.10  This  Minute  shows 
that  the  Commission  first  denied  intervener’s  ap¬ 
plication,  the  effective  date  of  the  order  being  speci¬ 
fied  as  3 :  00  A.  M.,  E.  S.  T.,  September  21, 1937,  or 
77  days  later.  The  Commission  then  reconsidered 
the  application,  the  record,  the  evidence,  the  ex¬ 
aminer’s  report,  the  exceptions  and  the  oral  argu¬ 
ment  and  granted  the  application  effective  at  3:  00 
A.  M.,  E.  S.  T.,  August  3, 1937,  or  28  days  later  (R. 
264-266).  It  is  clear  beyond  peradventure,  there¬ 
fore,  that  the  action  of  the  Commission  denying 
the  application  was  not  effective  and  would  not 
become  effective  for  77  days. 

At  the  outset  it  should  be  observed  that  the  ques¬ 
tion  presented  is  a  narrow  one.  It  is  not  necessary, 
in  this  case,  for  example,  to  consider  the  power  of 
the  Commission  to  suspend,  change,  modify,  or 
amend  its  order  after  the  appeal  period  has  lapsed. 
In  this  brief  we  do  not  affirm  or  deny  that  power  as 
the  issue  is  not  presented.  No  question  whatsoever 
is  presented  involving  the  overruling  or  reversal  of 
the  orders  of  predecessors  in  office.  The  many 
eases  and  statutes  dealing  with  the  alteration, 
amendment  or  rescission  by  public  service  com¬ 
missions  of  existing  orders  relating  to  rates, 
charges,  valuations,  improvements,  etc.,  are  not  ap- 

10  Rule  100.4  of  the  Commission's  Rules  of  Practice  and 
Procedure  reads  as  follows : 

“The  minutes  of  a  meeting  of  the  Commission  shall  be 
the  official  record  of  any  action  taken  therein,  and  shall  be 

V  ' 

kept  by,  and  in  the  office  of  the  Secretary.” 


plicable  here  because  those  cases  and  statutes  deal 
with  orders  which  are  in  actual  operation  and  ef¬ 
fect,  and  have  been  the  standard  or  norm  of  action 
of  those  falling  within  the  scope  of  the  orders. 

We  submit  that  the  question  to  be  answered  is 
this:  4 ‘Does  the  Commission  have  control!  over  its 

i 

orders  granting  or  refusing  applications  for  broad¬ 
cast  facilities  prior  to  the  taking  of  a  lawful  ap¬ 
peal,  or  prior  to  the  lapse  of  the  appeal  period?” 
On  the  facts  involved  the  question  may  be  narrowed 
to  the  power  of  the  Commission  to  vacate|or  mod¬ 
ify  its  orders  prior  to  the  effective  date!  thereof, 
and  finally  it  may  be  contended  that  the  question 
is  still  more  narrow  and  should  be  stated:  “Has 
the  Commission  power  at  the  same  session  on  the 

i 

same  day  to  reconsider  its  action  in  granting  or 
denying  application  for  broadcast  facilities  V 7  We 
take  the  view,  however,  that  the  first  question  com¬ 
prehends  the  issue  presented  more  fully  land,  ac¬ 
cordingly,  we  will  demonstrate  that  the  Commis¬ 
sion  has  the  control  in  question. 

To  know  what  the  jiowers  of  the  Commission  are 
we  must  first  refer  to  the  express  terms  of |  the  Act, 
the  reasonable  implications  therefrom,  qnd  then 
“there  must  be  recourse  to  all  the  aids  available  in 
the  process  of  construction,  to  history  and!  analogy 
and  to  practice  as  well  as  to  the  dictionary!  ’  ’  Nor¬ 
wegian  Nitrogen  Products  Co.  v.  United  States,  288 
U.  S.  294  (1933).  j 

53572—38 - 3 


14 


1.  The  Express  Provisions  of  the  Act 

Section  402  (c)  of  the  Act  provides  that  “unless 
a  later  date  is  s}>ecified  by  the  Commission  as  part 
of  its  decision,  the  decision  complained  of  shall  be 
considered  to  be  effective  as  of  the  date  on  which 
public  announcement  of  the  decision  is  made  at  the 
office  of  the  Commission  in  the  city  of  Washing¬ 
ton.”  Section  402  (c)  also  provides  that  an  appeal 
may  be  taken  “within  twenty  days  after  the  deci¬ 
sion  complained  of  is  effective.”  It  is  clear  that 
no  rights  accrue  until  after  the  appeal  period  ex¬ 
pires,  and  it  is  fundamental  that  until  that  time 
the  Commission  has  jurisdiction  over  its  orders. 

In  this  case  the  action  of  the  Commission  taken 
in  the  morning  was  not  effective  until  77  days  later. 
What,  then,  is  the  meaning  of  the  term  “effective”  ? 
In  answer  to  this  we  must  have  recourse  to  the 
dictionary. 

2.  Definition 

Webster ?s  New  International  Dictionary  (2nd 
edition,  unabridged,  1936)  defines  “effective”:  (at 
p.  819)  “*  *  *  *  Law.  In  actual  operation; 

said  of  a  statute  or  judicial  order  limited  by  its 
terms  to  begin  at  a  designated  time.”  “Effect” 
is  defined:  “To  bring  to  pass  *  *  *  com¬ 
plete  *  *  *  consummate  *  *  *  fulfill.” 
The  New  Century  Dictionary  (Vol.  1,  1927)  de¬ 
fines  “effective”  (at  p.  480)  as  “Serving  to  effect 
the  purpose”;  and  “effect”  as  “the  state  of  being 
operative.”  It  is  clear  that  the  ordinary  meaning 


of  the  term  “effective  date”  is  the  date  when  the 
order  of  the  Commission  becomes  operative,  and 
until  that  time  it  is  not  in  effect  and  has  not  become 
operative.  By  statutory  provision,  moreover,  the 
effective  date  fixed  by  the  Commission  is  merely 
a  starting  post  from  whence  twenty  days  must  run 
before  the  rights  granted  or  denied  by  the  Com¬ 
mission  finally  accrue. 

I 

3.  The  Express  Provisions  of  the  Act,  Definitiori  Thereof, 
and  Their  Reasonable  Implication 

i 

The  Act  does  not  specifically  state  that  the  Com¬ 
mission  has  the  power  to  deny  applications  for 
licenses.  Nevertheless,  the  express  powef  of  the 
Commission  to  grant  licenses  necessarily  implies 
that  it  shall  have  the  power  to  deny  them.  The  ex¬ 
press  power  of  the  Commission  to  specify  a  later 
effective  date  for  its  orders  necessarily!  implies 
that  until  that  time  is  reached  the  orders  are  not 
effective  and  the  Commission  during  the  interim 
has  full  and  complete  power  over  such  orders. 
The  existence  of  a  right  of  appeal  for  twenty  days 
after  the  effective  date  necessarily  implies!  that  the 
orders  are  not  final  and  Commission  control  is  not 

i 

divested  until  that  period  has  expired  or  the  right 
of  appeal  has  been  invoked. 

There  is  a  familiar  body  of  law  supporting  these 
views.11  In  Sutherland  on  statutory  construc- 

I 

11  The  Monocacy  Broadcasting  Company  v.  P\rall  et  at., 
as  Federal  Communications  Commission ,  90  F.i  (2d)  421 
(App.  D.  C.  1937)  will  be  discussed  infra ,  under  the  head¬ 
ing  “The  Practice." 
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tiox  12  it  is  pointed  ont  that  the  power  to  enact  laws 
includes  the  power  to  provide  when  in  the  future, 
and  upon  what  conditions  or  event  they  shall  take 
effect.  Where  a  particular  time  for  the  commence¬ 
ment  of  a  statute  is  appointed,  it  begins  to  have  ef¬ 
fect  and  to  speak  only  from  that  time  ( Sutherland 
Sec.  175).  This  legislative  powder  has  been  dele¬ 
gated  by  the  Congress  to  the  Commission  ( Section 
402  (c)  of  the  Act).  “The  grant  of  an  express 
powder  carries  with  it  by  necessary  implication 
every  other  power  necessary  and  proper  to  the  ex¬ 
ecution  of  the  power  expressly  granted”  (Suther¬ 
land  Section  507). 

So,  the  courts  have  held  that  the  orders  of  admin¬ 
istrative  tribunals  which  are  to  be  effective  on  a  fu¬ 
ture  specified  date  may  be  rescinded  before  the  ef¬ 
fective  date.  Gale  v.  Board  of  Supervisors  of  Oak¬ 
land  County ,  262  Mich.  399,  245  N.  W.  363  (1932). 
Furthermore,  administrative  tribunals  may  recon¬ 
sider  action  taken  at  the  same  session  and  annul, 
modify,  or  reverse  the  prior  action.  State  ex  rel. 
Smith ,  Attorney  General  v.  Board  of  Commission¬ 
ers  of  Jefferson  County ,  9  Pac.  (2d)  637  (1932) ; 
Stiles  v.  Lambertville,  2  Atl.  288  (New  Jersey  1905). 
Such  tribunals  may  amend  or  set  aside  their  orders 
at  any  time  when  contractual  rights  have  not  yet 
become  vested,  or  when  the  parties  have  not  taken 
lawful  action  on  the  basis  of  the  orders  which  have 
become  effective.  State  v.  Elliott >  187  Ind.  691, 


12  Lewis  2nd  Edition  (1904). 
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121  N.  E.  182  (1918) ;  Campbell  v.  ClintonCounty, 
176  Ky.  396,  195  S.  W.  787  (1917) ;  Crick\x.  Rash , 
190  Ky.  820,  229  S.  W.  63  (1921).  Under  the  Com¬ 
munications  Act  no  rights  vest  and  no  action  may 
be  lawfully  taken  until  after  the  expiration  of  the 
appeal  period.  Moreover,  the  order  of  an  admin¬ 
istrative  tribunal  does  not  in  law  become  dperative 
until  after  the  time  for  appeal  has  lapsed  which, 

i 

under  the  terms  of  the  Communications  Act,  is  20 

i 

days  after  the  effective  date  of  a  Commission  order. 
(See,  for  example,  Dexter  Horton  Trust  Savings 
Bank  v.  Clearwater  County ,  235  Fed.  743,  747  (D. 
C.  Idaho,  1916.) 

We  respectfully  submit  that  legal  sanction  for 
the  Commission’s  action  is  contained  in  the  express 
terms  of  the  statute  and  the  reasonable  implications 

i 

of  the  statute.  But,  as  Mr.  Justice  Cardolzo  stated 

i 

in  the  Norwegian  Nitrogen  Products  Co .  case, 
supra ,  recourse  may  be  had  not  only  to  tjiese  aids 
to  statutory  construction  but  also  to  practice  and 
analogv. 

4.  The  Practice 

Commission  Minute  No.  398  shows  that  the  fol¬ 
lowing  action  was  taken  by  the  Commission  on  Sep¬ 
tember  22, 1936  (the  order  entered  pursuant  to  this 
action  teas  the  first  order  in  this  case.  \  Because 
Station  WJAS  protested  this  order  the  Commis¬ 
sion  reconsidered  its  action  and  ordered  that  inter¬ 
vener’s  application  be  heard) : 
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Applications  Granted 

File  No. :  Bl-P-1207. 

Applicant:  The  WATR  Co.,  Inc.,  Water- 
bury,  Conn. 

Call  Letters:  WATR. 

Nature  of  Application:  Construction  per¬ 
mit.  Change  transmitter  site  locally  to 
Baldwin  Avenue  and  studio  site  to  47  Grand 
Street ;  make  changes  in  equipment ;  install 
directional  antenna  system  for  day  and 
night  operation;  change  frequency  to  1290 
kc  and  increase  power  from  100  watts  lim¬ 
ited  time  to  250  watts  unlimited  time,  Tow¬ 
ers  to  be  marked  in  accordance  with  Rule 
131d. 

John  B.  Reynolds, 
Acting  Secretary  (R.  39). 

If  appellant’s  contention  that  the  Commission 
has  no  power  to  vacate  or  modify  an  order  once  en¬ 
tered  is  correct,  then  the  above  action  of  Septem¬ 
ber  22,  1936,  is  the  only  lawful  order  in  the  pro¬ 
ceeding.  It  necessarily  would  follow,  moreover, 
that  the  court  would  be  without  jurisdiction  to 
entertain  this  appeal  because  it  was  taken  more 
than  20  davs  after  the  effective  date  of  the  above 
grant. 

We  make  this  point  for  the  sole  purpose  of  show¬ 
ing  the  inconsistent  positions  of  appellant  on  this 
appeal  and  in  the  proceedings.  And  to  show,  more¬ 
over,  that  in  practice  the  Commission  must  have 
the  power  to  vacate  or  modify  its  orders  before  the 
appeal  period  expires. 


Section  309  (a)  of  the  Act  (48  Stat.  1085)  pro- 

i 

vides : 

i 

If  upon  examination  of  any  application 

for  a  station  license,  or  for  the  renewal  or 

7 

modification  of  a  station  license  the  Com¬ 
mission  shall  determine  that  public  interest, 
convenience,  or  necessity  would  be  served  by 
the  granting  thereof,  it  shall  authorize  the 
issuance,  renewal,  or  modification  thereof  in 
accordance  with  said  finding.  In  the  event 
the  Commission  upon  examination  of  any 
such  application  does  not  reach  such  decision 
with  respect  thereto,  it  shall  notify  the  ap¬ 
plicant  thereof,  shall  fix  and  give  notice  of 
a  time  and  place  for  hearing  thOreon,  and 
shall  afford  such  applicant  an  opportunity 
to  be  heard  under  such  rules  and  regulations 
as  it  may  prescribe. 

i 

The  Act  nowhere  expressly  provides  that  a  hear¬ 
ing  must  be  held  by  the  Commission  ip  order  to 
protect  the  rights  of  adversary  applicants,  existing 
licensees,  or  parties  who  might  be  adversely  affected 
by  Commission  action.  But  in  view  of  all  of  the 
provisions  of  the  Act  and  especially  of  Section  402 
relating  to  appeals  and  of  Section  405  relating  to 
rehearings  before  the  Commission  and  because  of 
constitutional  requirements  relating  to  due  process 
of  law,  it  is  necessarily  implied  that  thp  Commis¬ 
sion  must  hear  and  determine  the  interests  of  per¬ 
sons  who  might  be  aggrieved  or  adversely  affected 
by  its  action  on  applications.  Therefore,  although 
Section  309  (a)  empowers  the  Commission  to  grant 
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an  application  without  a  hearing  and  although  only 
the  applicant  is  required  to  be  notified  and  heard, 
the  Commission  nevertheless  promulgated  its  “  pro¬ 
test  rule.” 13 

It  was  on  the  basis  of  the  “protest  rule”  that  an¬ 
other  appellant  from  the  same  order  complained  of 
herein  (Pittsburgh  Radio  Supply  House,  Station 
WJAS)  petitioned  the  Commission  to  set  aside  its 

13  Rule  104.4  reads  as  follows : 

“When  upon  application  any  instrument  of  authorization 
is  granted  by  the  Commission  without  a  hearing  pursuant  to 
section  309  (a)  of  the  Act,  such  grant  shall  remain  con¬ 
ditional  for  a  period  of  not  less  than  30  days  from  the  date 
on  which  public  announcement  thereof  is  made,  or  from  its 
effective  date,  if  a  later  date  is  specified,  during  which  30 
days  any  person  aggrieved  or  whose  interests  may  be  ad¬ 
versely  affected  may  obtain  a  hearing  upon  such  an  applica¬ 
tion  by  filing  a  protest  as  set  forth  in  rule  105.21  (b). 

“Upon  the  filing  of  such  a  protest,  the  application  in¬ 
volved  will  be  set  for  hearing  in  the  same  manner  in  which 
other  applications  are  set  for  hearing,  and  the  applicant  and 
other  interested  parties  notified. 

“Pending  hearing  upon  any  protest,  the  effective  date  of 
the  Commission's  action  to  which  said  protest  is  directed 
shall  be  postponed  to  the  date  of  the  Commission’s  decision 
after  hearing,  unless  the  authorization  involved  in  such 
grant  is  necessary  to  the  maintenance  or  conduct  of  an  exist¬ 
ing  service,  in  which  event  the  commission  may,  in  its  dis¬ 
cretion,  authorize  the  applicant  to  utilize  the  facilities  or 
authorization  in  question  pending  the  Commission’s  decision 
after  hearing. 

“If  no  protest  is  filed  in  accordance  with  the  foregoing, 
and  within  the  time  limited,  or  if  a  protest  is  filed,  but  is 
withdrawn  by  the  protestant  before  hearing  thereon,  the 
action  of  the  Commission  in  granting  the  application  in 
question  shall  become  absolute  and  final  without  further 
action  of  the  Commission.” 
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order  shown  in  Minute  No.  398,  supra,  afid  hold  a 
hearing  on  (intervener’s  application  (Ri.  40-A4). 
Commission  Minute  No.  422  shows  that  on  Novem¬ 
ber  17, 1936,  the  Commission  reconsidered;  its  grant 
to  intervener  and  set  the  application  foy  hearing 
(R.  44-45).  The  record  shows  that  intervener  in¬ 
sisted  at  the  hearing  that  the  Commission’s  order 
was  a  final  order  and  ‘ 4  that  the  grant  heretofore 
made  to  WATR  be  made  absolute  and  final”  (R. 

i 

62).  The  Commission  rejected  the  intervener’s 
view  of  the  law  pressed  on  its  behalf  just  as  it  re¬ 
jects  the  appellant’s  view  of  the  law  now  pontended 
for  in  a  contradictory  position  (R.  268-269). 

In  Monocacy  Broadcasting  Company  v.  P rail, 
et  al.,  as  Federal  Communications  Commission,  90 
Fed.  (2d)  421  (App.  D.  C.  1937)  the  plaintiff  filed 
a  bill  in  the  District  Court  seeking  a  mandatory 
injunction  to  restrain  the  Commission  from  holding 
a  hearing  and  requiring  the  Commission  to  issue  a 
construction  permit.  The  District  Court  dismissed 
the  bill  and  the  appeal  was  taken.  Monocacy  con¬ 
tended  that  the  Commission  had  granted  its  ap¬ 
plication  without  a  hearing.  A  lawful  protest  was 
filed,  the  grant  was  reconsidered  and  the  applica¬ 
tion  was  set  for  hearing.  In  its  decision  this  Court 
summarizes  Monocacy ’s  contention: 

That  on  September  19,  1935,  Station 
WCAU  voluntarily  withdrew  its  protest, 
and  the  Commission  notified  appellant  that 
the  hearing  scheduled  for  September  25th 
was  cancelled : 
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That  plaintiff  claimed  that  pursuant  to 
the  Commission’s  Rule  46  no  further  action 
was  then  necessary  under  the  rules  to  make 
final  a  formal  grant  of  the  plaintiff’s  appli¬ 
cation,  inasmuch  as  no  protest  remained  be- 
for  the  Commission; 

That  nevertheless  on  September  24,  1935, 
the  Commission  reconsidered  the  plaintiff’s 
application  for  construction  of  a  new  station 
as  aforesaid,  and  designated  it  for  hearing 
with  instructions  that  notices  of  the  hearing 
be  sent  to  Stations  W C AU  and  W OL ;  that 
this  action  of  the  Commission  was  based 
upon  no  facts  whatsoever  in  addition  to 
those  originally  set  forth  by  plaintiff  and 
upon  consideration  of  which  the  Commission 
had  found  that  the  public  interest  would  be 
served  and  no  person  adversely  affected  by 
the  operation  of  the  proposed  station; 

That  on  September  27, 1935,  plaintiff  filed 
a  motion  with  the  Commission  to  reconsider 
its  action  designating  appellant’s  applica¬ 
tion  for  a  rehearing  and  to  make  final  the 
original  grant  to  plaintiff ;  this  motion  how¬ 
ever  was  denied  by  the  Commission  on 
October  29,  1935,  and  the  application  of  ap¬ 
pellant  was  set  for  hearing  before  an  ex¬ 
aminer  on  February  3,  1936. 

Plaintiff  avers  that  upon  the  aforesaid 
facts  it  is  lawfully  possessed  of  a  valid  and 
absolute  construction  permit ;  that  the  only 
action  which  remained  for  the  Commission 
to  perform  was  to  issue  its  approval  of  a 
site  for  the  transmitter  of  the  proposed  sta- 
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tion,  but  the  Commission  refuses  to|  approve 
a  transmitter  site,  *  *  * 

'  i 

Monocaey  argued,  on  the  basis  of  the  allegations 
quoted  above,  that  the  Commission  was  without 
power  to  order  a  hearing  because  the  original  grant 
was  final,  and  insisted,  therefore,  that  the  order 
complained  of  was  void.  This  Court  said  that 
Monocaey ’s  contention  could  not  be  sustained  and 
affirmed  the  decree  of  the  lower  court. 

In  the  Monocaey  case,  therefore,  this  Court 
recognized  the  power  of  the  Commission!  over  its 
orders  prior  to  the  expiration  of  the  appeal. 

The  practice  with  regard  to  petitions  for  the  ex¬ 
tension  of  the  effective  date  of  orders  shows  that 
the  control  of  the  Commission  over  its  prders  is 
uniformly  recognized.  The  appellant  herein,  in 
its  petition  for  rehearing,  requested  “that  pending 
action  upon  this  petition  the  Commissioii  en  banc 
postpone  from  time  to  time  the  effective  date  of 
the  decision  of  the  Broadcast  division  of  July  7, 
1937,  effective  August  3, 1937,  granting  the  applica¬ 
tion  described  in  the  caption  hereof”  (R.  273). 

Another  aspect  of  the  control  exercised  by  the 
Commission  is  the  practice  of  requiring  construc¬ 
tion  of  stations  to  commence  at  a  given  time  after 
the  appeal  period  has  expired. 

j 

5.  Analogy 

i 

The  Commission  exercises  “the  judicial  func¬ 
tion.”  ( Missouri  Broadcasting  Co.  vj  Federal 
Communications  Commission ,  —  App.  D.  C.  — ,  94 
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F.  (2d)  —  (1937)  ;  White  v.  Federal  Radio  Com¬ 
mission,  29  F.  (2d)  113  (D.  C.  Ill.,  1928).)  Every 
official  act  of  the  Commission  must  be  entered  of 
record,  and  its  proceedings  shall  be  made  public 
upon  the  request  of  any  party  interested  (Section 
4  (j)  of  the  Act,  48  Stat.  1066).  Missouri  case, 
supra.  The  Commission  shall  provide  for  the  pub¬ 
lication  of  its  reports  and  decisions  and  as  so  pub¬ 
lished  they  shall  be  competent  evidence  of  the  re¬ 
ports  and  decisions  of  the  Commission  in  all  courts 
of  the  United  States  and  of  the  several  states  with¬ 
out  any  further  proof  or  authentication  thereof 
(Section  4  (m),  48  Stat.  1066).  By  analogy,  there¬ 
fore,  so  far  as  its  quasi- judicial  functions  are  con¬ 
cerned  the  Commission  mav  be  likened  to  a  court 
of  record. 

The  Supreme  Court  of  the  United  States  and  the 
several  circuit  courts  of  appeals  have  on  numerous 
occasions  held  that  the  judgments  and  orders  of  a 
federal  court  are  under  the  control  of  the  court  dur¬ 
ing  the  term  at  which  rendered  and  may  during  the 
term  be  modified,  reversed,  or  annulled  however 
conclusive.  (See,  for  example,  United  States  v. 
Benz,  282  U.  S.  304  (1931)  ;  Ayres  v.  W is  tv  all,  112 
U.  S.  187  (1884) ;  Barrett  v.  Tilton,  119  U.  S.  637 
(1887) ;  South  Utah  Mines  <£•  Smelters  v.  Beaver 
County,  262  U.  S.  325  (1923)  ;  American  Guaranty 
Co.  v.  Caldwell,  72  F.  (2d)  209  (C.  C.  A.  9th,  1934) ; 
Associated  Mfrs.  Corporation  of  America  v.  De- 
Jong,  64  F.  (2d)  64  (C.  C.  A.  8th,  1933) ;  Gbear- 
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Nester  Glass  Co.  v.  Hartford  Empire  Col,  61  F. 
(2d)  31  (C.  C.  A.  8th,  1932).  Several  state  courts 
have  followed  the  same  rule.  F or  example,  jt he  Su¬ 
preme  Court  of  Texas  in  a  recent  case  decreed  that 
courts  have  control  over  their  judgments  until  they 
become  effective  by  operation  of  law.  (JBlain  v. 
Broussard,  99  S.  W.  (2d)  993  (1936).)  | 

It  is  true  that  the  Commission  does  not  operate 
under  a  6 4 term”  in  the  sense  that  the  Federal  ju¬ 
diciary  functions.  But  there  is  a  close  analogy  be¬ 
tween  a  “term”  and  the  period  between  ttje  entry 
of  a  Commission  order  and  the  expiration  of  the 
appeal  period.  Thus,  in  Boss  v.  Tyack,  l|4  How. 
297  (1852)  at  312  the  court  pointed  out  tjhat  the 
judgment,  orders,  and  decrees  are  a  part  of  the 
“roll  of  that  term’ 7  and  they  are  deemed  t^  be  “in 
the  breast  of  the  court  during  the  whole  terjn.”  In 
Pennsylvania  R.  R.  v.  Montgomery,  6  F.  (2d)  386 
(C.  C.  A.  3rd,  1925)  the  Court  said  that  judgments 
are  regarded  as  entered  in  the  first  day  of  fhe  term 
and  remain  within  the  power  of  the  court  for  all 
purposes  until  the  expiration  of  the  term.  In  God¬ 
dard  v.  Ordway,  101  U.  S.  745  (1879)  the  Supreme 
Court  of  the  United  States  passed  upon  a  Question 
arising  as  the  result  of  certain  action  taken  by  the 
Supreme  Court  of  the  District  of  Columbia.  The 
latter  court  affirmed  a  decree  and  allowed  an  ap¬ 
peal.  A  motion  was  made  to  vacate  the  affirmance 
and  grant  a  reargument  but  this  motion  w$,s  never 
acted  upon.  Thereupon  the  court  vacated  the  al- 
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lowance  of  the  appeal  and  reversed  the  decree.  The 
United  States  Supreme  Court  said,  in  affirming  the 
lower  court’s  action: 

The  general  power  of  the  court  over  its 
judgments,  orders,  and  decrees,  in  both  civil 
and  criminal  cases,  during  the  existence  of 
the  term  at  which  they  are  first  made  is  un¬ 
deniable  (citing  ex  parte  Lange,  18  Wallace, 
163,  Bassett  v.  United  States ,  9  Wallace  38, 
Boss  v.  Tyack,  14  How.  297)  as  a  part  of  a 

“roll  of  the  term”  thev  are  deemed  to  be  “in 

•/ 

the  breast  of  the  court  during  the  whole 
term.  ’  ’  U nder  this  rule  we  think  it  clear  that 
the  court  had  the  power  during  the  term  to 
set  aside  the  order  of  allowance  and  thus  va¬ 
cate  the  appeal  which  had  been  granted  in 
his  (Ordway’s)  favor.  This  was  done  before 
any  adverse  rights  had  intervened.  We  are 
unable  to  see  how  the  allowance  of  an  appeal 
differs  in  this  respect  from  any  judicial 
order  made  in  the  cause.  If  the  one  is  sub¬ 
ject  to  revocation  or  amendment  while  the 
term  continues,  so,  as  it  seems  to  us,  must 
be  the  other. 

In  Wet  more  v.  Karrick ,  205  U.  S.  141  (1907), 
the  Supreme  Court  of  the  United  States  ruled  like¬ 
wise  upon  a  similar  action  of  the  Court  of  Appeals 
of  the  District  of  Columbia. 

We  earnestly  submit  that  the  power  of  the  Com¬ 
mission  to  take  the  action  shown  in  Minute  No.  541, 
and  to  control  its  orders  prior  to  the  taking  of  an 
appeal  or  the  expiration  of  the  appeal  period,  is 
fully  demonstrated  under  all  the  tests  of  statutory 
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construction  set  forth  by  Mr.  Justice  Cardozo  in 

.  i 

his  notable  opinion  in  the  Norwegian  Nitrogen 
Products  Co.  case,  supra .  We  again  assert,  how¬ 
ever,  that  the  appellant  herein,  as  a  petitioner  in 
this  court  who  has  failed  to  disclose  any  appealable 
interest  in  the  proceedings,  is  a  stranger  to  the 
record  and  consequently  has  no  right  to  inaintain 
this  appeal.  So,  even  though  the  court  should  take 
the  view  that  the  order  of  the  Commission  was  void 
the  applicant  herein  cannot  demand  the  vacation 
of  said  order  as  a  matter  of  right.  Ballgrd  Sav¬ 
ings  &  Loan  Assn.  v.  Linden 9  188  Wash.  490,  62 
Pac.  (2d)  1364  (1937).  j 

Appellant’s  suggestion  that  “the  purported  ac¬ 
tion  of  the  Broadcast  Division  in  granting  the  ap¬ 
plication  of  intervener  was  made  without  notice 
and  hearing  to  the  appellant”  is  obviohsly  mis¬ 
conceived  in  view  of  the  fact  that  it  was  j  pined  as  a 
party  respondent  in  this  proceeding  before  the 
Commission  and,  as  the  record  shows,  the  action  of 
the  Commission  was  founded  solely  on  cpnsidera- 
tion  “of  the  application,  record,  and  evidence  in 
this  case,  Examiner’s  Report  No.  1-379,  the  excep¬ 
tions  thereto  and  the  oral  argument  heard”  (R. 
266).  The  Commission’s  Statement  of  Pacts  and 
Grounds  for  Decision  show  the  facts  found  and  the 

conclusions  reached  (R.  267-272). 14 
_  i 

14  The  merits  of  the  case  and  the  Commissiofi’s  findings 
upon  which  the  grant  was  based  are  fully  discussed  in  the 
Commission’s  brief  in  Pittsburgh  Radio  Supply  House 
(WJAS)  v.  Federal  Communications  Commission  (No. 
7024).  See  note  5,  ante. 

I 
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Manifestly,  the  Commission’s  rule  against  repe¬ 
tition  of  applications  is  not  involved  in  this  pro¬ 
ceeding,  as  the  intervener’s  application  was  law¬ 
fully  granted  and  there  is  no  “ repetitious”  or 
other  application  submitted  by  intervener. 

C.  None  of  Appellant’s  Authorities  Is  in  Point 

We  have  carefully  examined  the  cases  and  au¬ 
thorities  cited  by  appellant.  None  of  these  authori¬ 
ties,  however,  support  the  issue  contended  for  by 
appellant. 

Appellant  cites  a  class  of  cases  in  which  an  office 
holder  seeks  to  vacate  or  modify  the  orders  of  his 
predecessor  in  office.  These  cases  are :  Woodworth , 
Collector  of  Customs  v.  Kales ,  26  F.  (2d)  178, 180, 
181  (C.  C.  A.  6th,  1928) ;  Penrose  v.  Skinner,  Col¬ 
lector  of  Internal  Revenue,  298  F.  335,  337  (D.  C. 
Colorado,  1923) ;  Waddel,  Executrix  v.  United 
States,  25  Ct.  of  Cls.323;  United  States  v.  Metropo¬ 
lis,  15  Peters  377  (1841)  ;  and  a  series  of  opinions 
of  Attorneys  General,  i.  e.,  Chorpenning’ s  Case,  12 
Ops.  Atty.  Gen.  355;  Collins ’  Line  of  Steamships, 
9  Ops.  Atty.  Gen.  32;  Western  Pacific  R.  R.,  13 
Ops.  Atty.  Gen.  387 ;  Internal  Revenue,  14  Ops.' 
Atty.  Gen.  275,  and,  finally,  a  State  case,  State  ex 
rel .  Oklahoma  Tax  Commission  v.  Sinclair  Prairie 
Oil  Company,  171  Okla.  489  (1935). 

In  this  class  of  cases  appellant  chiefly  relies  upon 
the  Woodworth  case,  supra.  Consideration  of  the 
facts  in  that  case,  which  are  typical  of  the  others, 
shows  that  these  authorities  have  no  bearing  upon 
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the  issues  in  this  appeal.  Kales  desired  to  $ell  some 
Ford  stock.  In  1919  the  tax  on  the  proceeds  of 
the  sale  was  assessed  by  Commissioneij  Roper. 
Kales  paid  one-fourth  of  the  tax.  Later  tihat  year 
the  assessment  of  the  sale  was  re-examined  by  Com- 

i 

missioner  Meyers  and  again  approved.  |In  1921 
the  return  containing  the  item  was  examined  on  two 
occasions  by  Commissioner  Williams  and  in  each 
instance  the  assessment  thereon  was  reajpproved. 
In  1922  Commissioner  Blair  examined  the  return 
and  approved  the  assessment  on  the  particular 
item.  On  March  13, 1925,  Commissioner  Blair  (by 
deputy)  endeavored  to  levy  a  deficiency  assessment 
upon  the  item  assessed  in  1919  and  reap^roved  as 
shown  above.  The  Court  held  that  in  the  absence 
of  any  claim  of  fraud  or  mistake  the  assessment 
could  not  be  set  aside  after  the  intervening  ap¬ 
provals  and  confirmations.  Manifestly,  this  case 
and  the  other  cases  cited,  concerning  reversal  of  the 
orders  of  predecessors  in  office,  are  not  in  point. 

Appellant  also  cites  a  series  of  cases  holding  that 
the  orders  of  regulatory  bodies  which  are  in  effect 
and  in  actual  operation,  and  set  up  existing  stand¬ 
ards  of  regulation,  may  be  amended  oply  upon 
affording  interested  parties  notice  and  ah  oppor¬ 
tunity  to  be  heard,  and  after  the  promulgation  of 
orders  based  upon  findings  of  fact  supported  by 
the  evidence.  Obviously,  this  class  of  casps  has  no 
bearing  upon  the  issue  presented  in  this  appeal. 
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On  this  point  appellant  cites  Beaumont  S.  L.  and 
W.  B.  Go.  v.  United  States,  282  U.  S.  74,  86,  75  L. 
ed.  221;  Wichita  R.  <£•  Light  Company  v.  Public 
Utilities  Commission ,  260  U.  S.  48,  67  L.  ed.  124, 
130  (1922) ;  Interstate  Commerce  Commission  v. 
Louisville  &  Nashville  Railroad  Company ,  227 
U.  S.  88  (1913) ;  and  The  Central  Northwest  Busi¬ 
ness  Men’s  Association,  et  ah  v.  The  Commerce 
Commission ,  et  ah,  337  Ill.  149  (1929). 

Appellant  compares  the  powers  of  the  Commis¬ 
sion  to  those  of  a  justice  of  the  peace.  It  appears 
unnecessary  to  discuss  this  aspect  of  its  argument. 
Schofield  v.  Powell,  5  Alaska  373  (1915),  cited  by 
appellant  in  support  of  this  particular  argument, 
shows  that  the  judgment  of  the  justice  of  the  peace 
was  final  upon  its  entry. 

IV.  CONCLUSION 

We  respectfully  submit,  therefore,  that 

(1)  Appellant  has  no  appeal  interest,  as  (a)  it 
has  had  no  application  denied,  and  (b)  it  has  not 
shown  that  any  action  of  the  Commission  aggrieved 
or  otherwise  adversely  affected  its  interests,  and 
consequently  the  appeal  should  be  dismissed ; 

(2)  The  Commission  did  not  err  in  granting  in¬ 
tervener’s  application,  after  first  denying  it  on  the 
same  dav,  as  it  has  full  control  over  its  orders  until 
an  appeal  is  taken  or  until  the  appeal  period  has 
expired;  and 

(3)  Even  if  appellant  had  an  appealable  interest 
(which  we  deny),  the  Commission's  decision  should 


31 


i 


be  affirmed,  as  the  Commission  committted  ho  error, 
and  the  findings  of  the  Commission  upon  wffiich  the 
grant  is  based  are  fully  sustained  by  the  evidence. 

Federal  Communications  Commission, 
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BRIEF  ON  BEHALF  OF  INTERVENER,  THE 
WATR  COMPANY,  INCORPORATED. 


This  is  an  appeal  from  an  order  of  the  Commission 
dated  July  6, 1937,  granting  WATR  the  right  to  install 
a  directional  antenna,  to  change  its  frequency  from 
1190  kc  to  1290  kc,  to  increase  its  power  from  100  to 
250  watts,  and  to  change  its  hours  of  operation  from 
limited  to  unlimited  time.  Three  appeals  were  taken 
from  that  order,  namely,  Docket  No.  7024,  Pittsburgh 
Radio  Supply  House  (WJAS),  Appellant!;  Docket 
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No.  7025,  Intermountain  Broadcasting  Corporation, 
(KDYL),  Appellant;  Docket  No.  7027,  Head  of  the 
Lakes  Broadcasting  Company  (WEBC),  Appellant. 
Since  there  is  only  one  record,  the  three  cases  were 
combined  and  printed  in  one  transcript  of  record  in 
this  court. 

This  case  involves  in  principle  the  same  questions 
which  are  discussed  in  the  brief  of  WATR  filed  this 
day  in  Docket  No.  7024,  Pittsburgh  Radio  Supply 
House  (WJAS),  Appellant,  v.  Federal  Communica¬ 
tions  Commission,  Appellee. 

Intermountain  Broadcasting  Corporation,  licensee 
of  Radio  Station  KDYL,  is  located  at  Salt  Lake  City, 
Utah.  At  the  time  of  the  hearing,  Station  KDYL  was 
operating  on  the  frequency  of  1290  kc  with  the  power 
of  1000  watts  day  and  night,  unlimited  time.  It  had 
asked  the  Commission  to  amend  its  regulations  to  per¬ 
mit  the  station  to  operate  with  a  power  of  5  kw  night. 
That  application  is  in  the  same  category  as  a  similar 
application  by  WJAS  and  fully  discussed  in  WATR’s 
brief,  filed  this  day  in  Docket  No.  7024. 

There  is  this  difference  between  WJAS  and  KDYL. 
Both  stations  were  given  the  opportunity  to  partici¬ 
pate  in  the  hearing  on  the  WATR  application.  KDYL 
did  not  avail  itself  of  this  opportunity.  It  called  no 
witnesses  and  introduced  no  evidence.  Neither  did 
it  participate  in  the  examination  of  witnesses.  It  did 
not  file  any  exceptions  to  the  Examiner’s  report  and 
has  done  nothing  before  the  Commission  to  protect  any 
rights  which  it  now  claims  were  violated  bv  the  Com- 
mission.  It  is  now  bound  by  the  record  and  that  rec¬ 
ord  does  not  contain  one  scintilla  of  evidence  to  show 
that  KDYL  is  or  can  be  in  any  way  affected  by  the 
WATR  grant. 
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There  is  nothing  in  the  record  which  justifies  KDYL 
in  maintaining  this  appeal.  It  has  not  had  an  applica¬ 
tion  denied  by  the  Commission  and  there  is  nothing 
in  the  record  which  shows  that  it  has  any  economic 
or  financial  interest  in  the  Waterbury  area  which  is 
affected  by  the  grant  to  WATR.  Therefore,  under 
Section  402  (b)  of  the  Act,  its  appeal  should  be  dis¬ 
missed. 

Except  for  the  distinctions  herein  pointed  out,  the 
intervener  prays  that  the  brief  this  day  filed  in  Docket 
No.  7024,  Pittsburgh  Radio  Supply  House  (WJAS), 
be  read  and  considered  as  its  brief  and  argument  in 
this  case. 

CONCLUSION. 

I 

In  conclusion,  it  is  respectfully  submitted  that  the 
appellant  has  no  appealable  interest  undef  Section 
402  (b)  of  the  Act  and  intervener  accordingly  prays 
that  the  Commission  be  affirmed  and  this  appeal  be  dis¬ 
missed. 

Respectfully  submitted, 

H.  L.  Lohnes, 

H.  L.  McCormick,  | 
Attorneys  for  Intervener, 
The  WATR  Company, 
Incorporated. 

H.  L.  Lohnes, 

H.  L.  McCormick, 

Munsey  Building, 

Washington,  D.  C.  ! 

Attorneys  for  Intervener, 

The  WATR  Company,  Incorporated.  ! 
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IN  THE 


Untteb  States  Court  of  &ppeate 

FOE  THE  DISTRICT  OF  COLUMBIA 


No.  7027 


Head  of  the  Lakes  Broadcasting  Company, j  Appellant, 

i 

v. 

i 

Federal  Communications  Commission,  Appellee, 
The  WATR  Company,  Incorporated,  Intervener . 


BRIEF  FOR  APPELLANT. 


PRELIMINARY  STATEMENT; 

This  appeal  is  taken  pursuant  to  the  provisions  of 
Section  402  (b)  and  (c)  of  the  Communications  Act  of 
1934,  from  an  order  of  the  Broadcast  Division  of  the 
Federal  Communications  Commission,  rendered  on  the 

i 

afternoon  of  July  6,  1937,  granting  a  construction  per¬ 
mit  to  the  intervener,  The  WATR  Company,  Incorpo¬ 
rated,  licensee  of  Station  WATR,  at  Waterburv,  Con¬ 
necticut,  and  authorizing  it  to  change  its:  frequency 
from  1190  kilocycles  to  1290  kilocycles,  to  increase  its 


9 


power  from  100  watts  to  250  watts,  and  increase  its 
hours  of  operation  from  part  time  to  unlimited  time. 
The  first  order  of  the  Broadcast  Division,  rendered  on 
the  morning  of  the  same  day,  denied  the  intervener’s 
application  and  is  directly  contrary  to  the  second  or¬ 
der  from  which  this  appeal  arises. 

Appellant,  Head  of  the  Lakes  Broadcasting  Com¬ 
pany,  is  licensee  of  Station  WEBC,  which  is  author¬ 
ized  to  operate  on  the  regional  frequency  1290  kilo¬ 
cycles  at  Duluth,  Minnesota,  with  5  kilowatts  power 
day  and  1  kilowatt  power  night,  unlimited  time.  The 
appellant  now  has  pending  before  the  Commission  an 
application  to  increase  its  nighttime  power  from  1 
kilowatt  to  5  kilowatts.  (R.  22-26) 

The  WATR  Company  filed  its  application  for  a 
change  in  frequency  and  to  increase  its  power  and 
hours  of  operation  in  June,  1936,  (R.  27-38)  and  on 
September  22,  1936,  the  Broadcast  Division  granted 
the  application  without  a  hearing.  (R.  39)  This  ac¬ 
tion  was  protested  by  the  Pittsburgh  Radio  Supply 
House,  licensee  of  Station  WJAS  which  also  operates 
on  the  regional  frequency  1290  kilocycles.  (R.  40-43) 
Whereupon  the  Commission  on  November  17,  1936, 
pursuant  to  its  regulations,  reconsidered  its  previous 
action  and  designated  the  application  for  hearing.  (R. 
44-5) 

A  hearing  was  held  before  the  Examiner  on  January 
18,  1927,  at  which  appellant  appeared  as  a  respondent. 
(R.  45-52) 

On  July  6,  1937  at  10:30  A.  M.,  the  Broadcast  Divi¬ 
sion  ‘‘found  that  public  interest,  convenience  and  ne¬ 
cessity  would  not  be  served  by  granting  the  application 
of  the  WATR  Company,  Inc.,  for  construction  permit 
and  entered  its  final  order  denying  the  same  in  the 
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following  case.  .  .  .”  (R.  264-5)  The  order  was 

made  public  and  reported  in  the  Commission’s  re¬ 
leases,  dated  July  6,  1937.  At  the  same  tim£  the  Com¬ 
mission  stated  that  it  would  issue  and  publish  at  a  sub¬ 
sequent  date  an  opinion  setting  forth  a  statement  of 
the  facts  based  on  the  record  and  the  grounds  for  its 
decision  in  denying  the  application  of  the  intervener. 
(R.  265)  "  | 

Thereafter,  in  the  afternoon  of  July  6,  |  1937,  the 
Broadcast  Division  reconvened,  reconsidered  its  action 
taken  in  the  morning,  and  found  that  public  interest, 
convenience  and  necessity  would  be  served  bV  granting 
the  application  and  entered  its  order  granting  the  ap¬ 
plication.  (R.  265-6)  j 

Subsequent  to  the  rendition  of  the  second: order,  the 

i  * 

Commission  published  its  statement  of  facts  and 
grounds  for  decision  in  support  of  the  grant  of  the  ap¬ 
plication.  (R.  267-272) 

On  August  13,  1937,  the  appellants  in  the  three  re¬ 
lated  appeals  before  this  Court  (Nos.  7024j  7025  and 
7027),  all  of  whom  operate  on  the  regional  |l 290  kilo¬ 
cycles,  filed  a  joint  motion  requesting  postponement 
of  the  effective  date  of  the  decision  and  a  j  rehearing 
before  the  Commission  en  banc ,  under  Section  405  of 
the  Communications  Act.  (R.  272-275)  In  their  joint 
petition  for  rehearing,  the  appellants  alleged  that,  the 
Broadcast  Division  having  entered  its  final  order  deny¬ 
ing  the  intervener’s  application,  its  action  at  its  after¬ 
noon  session  purporting  to  grant  the  application  was 
void  and  unlawful. 

The  Commission,  en  banc ,  denied  the  request  to  ex¬ 
tend  the  effective  date  of  its  order  and  appdllant  sued 
out  this  appeal.  (R.  281) 
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ARGUMENT. 

1.  The  Commission  erred  as  a  matter  of  law  and  in 
effect  deprived  appellant  of  a  fair  hearing  on  its  pend¬ 
ing  application  for  five  kilowatts  power  full  time  by 
granting  the  application  of  The  WATR  Company  prior 
to  affording  appellant  an  opportunity  to  be  heard  on 
its  said  application. 

Appellant,  Head  of  the  Lakes  Broadcasting  Com¬ 
pany,  early  in  1935  filed  with  the  Communications 
Commission  an  application  for  authority  to  operate 
Station  WEBC  with  5  kilowatts  power  nighttime  on 
the  regional  frequency  1290  kc.  (R.  23-26)  On  June 
25,  1935,  the  Commission  designated  the  application 
for  hearing  to  be  heard  with  other  applications  for  5 
kilowatts  night  power  before  the  Broadcast  Division, 
but  no  date  was  set  for  the  hearing  of  such  applica¬ 
tions.  (R.  26) 

Approximately  one  year  later,  on  June  16,  1936,  the 
intervener,  The  WATR  Company,  filed  an  application 
to  increase  its  power  from  100  watts  to  250  watts,  to 
operate  with  unlimited  time,  and  to  change  its  fre¬ 
quency  from  1190  kc.  to  1290  kc.  which  is  the  same  fre¬ 
quency  upon  which  appellant’s  station  WEBC  oper¬ 
ates.  (R.  27-36)  Although  no  hearing  had  yet  been 
held  on  appellant’s  application,  the  Commission  desig¬ 
nated  the  intervener’s  application  for  use  of  the  same 
frequency  for  hearing  (R.  44-45)  and  a  hearing  was 
held  on  January  29,  1937.  (R.  59-139) 

The  Commission’s  notice  of  hearing  specifies  that 
one  of  the  reasons  for  designating  the  intervener’s  ap¬ 
plication  for  hearing  was  “  Because  of  the  pendency 
of  other  applications  with  which  conflict  may  be  had  by 
reason  of  interference,  i.  e from  WCAP  (Bl-ML- 
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230);  WJAS  (B2-ML-303);  WFAB  (Bl-ML-288) ; 
WDRC  (Bl-ML-316);  KTRH  (B3-ML-298;) ;  WEBC 
( BA-ML-174 );  Harold  Thomas  (Bl-P-1275).”  (Ital¬ 
ics  supplied)  The  Commission  thereby  recognized 
that  the  interests  of  Station  WEBC  were  directly  in¬ 
volved  in  the  proceeding  and  would  be  ajffected  by 
granting  the  application  of  WATR  in  that  there  was  a 
question  of  conflict  with  appellant’s  application  for  5 
kilowatts  power  nighttime  on  the  same  frequency. 

Station  WEBC  was  also  named  a  respondent  to  the 
proceeding  in  the  notice  of  hearing  (R.  46,  52)  which  is 
further  recognition  of  appellant’s  legal  interest.  ( The 
Chicago  Junction  Case,  264  U.  S.  258,  268  ;i  68  L.  ed. 
667,  675)  | 

The  Commission’s  so-called  statement  of!  facts  and 
grounds  for  decision,  dated  August  12,  193?  (R.  267- 
272),  made  no  findings  of  fact  with  respect  to  or  men¬ 
tion  of  the  appellant’s  pending  application  and  the 
other  pending  applications  for  five  kilowatts  power 
nighttime  on  the  same  frequency  with  which  conflict 
would  be  had  by  reason  of  objectionable  interference 
although  objectionable  interference  was  shown  in  the 
record.  (R.  133-134)  j 

By  authorizing  Station  WATR  to  operate  bn  the  fre¬ 
quency  1290  kc.  unlimited  time  without  firstj  affording 
appellant  a  hearing  on  its  pending  application  for  the 
use  of  increased  power  on  the  same  frequency,  the 
Commission  has  placed  an  obstacle  in  the  ;  way  of  a 
grant  of  appellant’s  application  which  operates  to  de¬ 
prive  appellant  of  a  fair  hearing  on  its  application, 
since  the  record  reveals  that  appellant’s  application 
and  the  other  pending  applications  for  the!  use  of  5 
kilowatts  power  will  cause  such  objectionable  interfer¬ 
ence  to  the  intervener’s  station  as  may  serve  to  pre- 
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elude  the  use  of  5  kilowatts  power  at  night  on  the  re¬ 
gional  frequency  1290  kilocycles.  This  could  be  deter¬ 
mined  only  when  a  hearing  was  held  on  appellant’s  ap¬ 
plication  and  although  appellant  had  requested  that 
its  application  be  scheduled  for  hearing  as  early  as 
June  14,  1935,  (R.  25-26)  one  year  prior  to  the  filing  of 
the  WATR  application,  no  date  was  ever  set  and  no 
hearing  ever  held  thereon. 

The  Commission’s  failure  to  withhold  its  decision  on 
the  intervener’s  application  results  in  the  denial  of  a 
fair  hearing  to  the  appellant  and  in  a  preadjudication 
of  the  appellant’s  application  prior  to  hearing. 

Hearings  accorded  by  the  Commission  must  be  ade¬ 
quate  and  fair.  White  v.  Federal  Radio  Commission , 
29  F.  (2d)  113,  115.  See  this  Court’s  decision  in  Mis¬ 
souri  Broadcasting  Corporation  v.  Federal  Communi¬ 
cations  Commission  (No.  6869  decided  December  6, 
1937)  — F.  (2d)  — ,  citing  Crowell  v.  Benson ,  285  U.  S. 
22.  To  accord  appellant  a  hearing  on  its  pending  ap¬ 
plication  after  a  decision  had  been  rendered  on  the 
WATR  application  would  not  only  place  an  added  bur¬ 
den  on  appellant  to  overcome  the  effect  of  said  deci¬ 
sion,  but  would  furnish  the  Commission  with  a  new 
reason,  not  previously  available,  for  taking  adverse 
action  upon  appellant’s  application,  after  such  hear¬ 
ing  was  held.  This  would  not  be  the  fair  hearing  to 
which  appellant  is  entitled  under  the  Communications 
Act  of  1934. 
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2.  The  decision  of  the  Commission  rendered  and 
made  public  on  the  afternoon  of  July  6,  1937,  was  void 
and  without  legal  effect. 

(a)  The  Commission’s  first  decision  rendered  on  the 
morning  of  July  6,  1937 ,  was  final  and  determina¬ 
tive  of  the  proceeding. 

On  the  morning-  of  July  6,  1937,  the  Commission, 
through  the  Broadcast  Division,  “upon  cohsideration 
of  the  application,  records  and  evidence  ir(  this  case, 
Examiner’s  Report  No.  1-379,  the  exceptions  thereto 
and  the  oral  argument  heard,”  “ found  that  public  in¬ 
terest,  convenience  and  necessity  would  not j  be  served 
by  granting  of  the  application  of  The  W AT R  Com¬ 
pany,  Inc.,  for  construction  permit  and  entered  its 
final  order  denying  the  same.”  (R.  264-265)  (Italics 
supplied) 

Sections  309  (a)  and  319  (a)  of  the  Communications 
Act  of  1934  give  the  Commission  authoritV  to  grant 
licenses  and  construction  permits  if  public  interest, 
convenience  and  necessity  will  be  served  thereby.  The 
same  provisions  not  only  necessarily  imply  that  the 
Commission  may  deny  such  licenses  and  construction 
permits  if  public  interest,  convenience  and  necessity 
will  not  be  served,  but  require  that  they  be  denied. 
“The  power  to  approve  implies  the  poweif  to  disap¬ 
prove.”  Southern  Pacific  Company,  et  al.  vj  Olympiam 
Br  edging  Company,  260  U.  S.  205,  208,  67  |L.  ed.  213, 
216. 

In  making  its  finding  that  public  interest,  conveni¬ 
ence  and  necessitv  would  not  be  served  bv  the  granting: 
of  the  WATR  application  and  entering  its  final  order 
thereon,  the  Commission  was  necessarily  required  to 
base  its  decision  upon  the  evidence  in  the  record  (In- 
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terstate  Commerce  Commission  v.  Louisville  <&  N.  R., 
227  U.  S.  88,  93,  57  L.  ed.  431,  434)  and  the  evidence  as 
reported  by  the  record  must  be  considered  to  be  cor¬ 
rect.  Evans  v.  Stettnisch,  149  U.  S.  605,  607,  37  L.  ed. 
866,  867 ;  Johnson  v.  United  States,  225  U.  S.  405,  56 
L.  ed.  1142,  1144.  Moreover  it  was  the  duty  of  the 
Commission  to  show  the  grounds  upon  which  the  de¬ 
nial  was  based  at  the  time  it  issued  its  order  (Beau¬ 
mont,  S.  L.  &  W.  R.  v.  United  States,  282  U.  S.  74,  86) 
and  the  failure  of  the  Commission  to  file  any  statement 
of  the  grounds  for  its  decision  was  prejudicial  error 
since  it  afforded  the  Commission  an  opportunity  to  as¬ 
sign  reasons  for  making  the  grant  wholly  different  from 
those  which  must  have  actuated  the  first  order  (see  Mis¬ 
souri  Br.  Corp.  v.  F.  C.  C.,  supra). 

The  Commission  in  acting  upon  applications  for 
broadcast  facilities  is  exercising  a  judicial  function  and 
mav  hot  under  the  statute  render  a  decision  without 
specifying  the  grounds  therefor  and  as  stated  by  this 
Court  in  a  recent  decision  (Missouri  Br.  Corp.  v.  F. 
C.  C.,  supra)  “no  Commission  exercising  the  judicial 
function  ought  to  give  a  decision  without  knowing  the 
grounds  therefor  and  these  grounds  must  necessarily 
be  drawn  from  the  facts  found”.  Likewise,  in  every 
case  the  Commission  will,  of  necessity,  know  why  it  is 
deciding  it  as  it  is.  Missouri  Br.  Corp.  v.  Federal 
Communications  Commission 9  supra.  It  cannot  be 
said,  therefore,  that  the  Commission  did  not  base  its 
first  decision  on  the  facts  found  and  that  it  was  not 
aware  of  why  it  decided  the  case  in  the  first  instance 
as  it  did. 

There  is  no  statement  by  the  Commission  at  any 
stage  of  the  proceedings  and  particularly  in  its  “State¬ 
ment  of  Facts  and  Grounds  for  Decision”  (R.  267-272) 
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published  subsequent  to  its  second  order  that  its  find¬ 
ing  in  its  first  decision  that  the  granting  of  The  W AT R 
Company  application  would  not  serve  the  public  inter¬ 
est ,  convenience  and  necessity  was  not  supported  by 
substantial  evidence,  or  that  the  Broadcast  Division 
during  its  morning  session  overlooked  or  did  not  con¬ 
sider  some  material  question  of  law  or  matter  of  fact, 
or  that  its  first  decision  was  a  clerical  mistake  or  er- 

I 

ror;  nor  is  there  anv  indication  in  the  record  as  to 
what  induced  the  Broadcast  Division  to  reconsider  its 
final  action  denying  the  application  at  tljie  morning 
session  and  then  to  grant  it  at  the  afternoon  session. 

At  the  time  the  Broadcast  Division  entered  its  first 
order  denying  the  application,  it  stated  as  part  of  the 
order  that  it  would  “issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  0f  the  facts 
appearing  of  record  and  the  grounds  for  tjhe  decision 
herein  reached. ”  (R.  265)  This  it  has  hever  done. 

The  facts  and  the  grounds  upon  which  the  excision  was 
predicated  cannot  be  said  to  be  non-existent  since  the 
Commission’s  order  specifically  states  it  was  based 
“upon  consideration  of  the  application,  records  and 
evidence  in  this  case,  Examiner’s  Report  No.  1-379, 
the  exceptions  thereto  and  the  oral  argument  heard.” 

Moreover,  the  Broadcast  Division  itself  has  con¬ 
strued  its  action  of  the  morning  session  denying  the 
application  of  Station  WATR  as  a  final  orfier  and  spe¬ 
cifically  states  that  it  “entered  its  final  order”  in  the 
minute  of  July  6,  1937.  (R.  265)  An  order  qnce  entered 
as  final  is  as  conclusive  upon  the  Commission  as  it  is 
upon  the  parties  to  the  proceeding  and  it  }s  no  longer 
open  for  further  consideration  except  by  petition  for 
rehearing  pursuant  to  statutory  provision ;  whether 
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right  or  wrong  it  has  become  the  law  of  the  case  and 
the  rights  of  the  parties  have  been  determined. 

This  is  not  denying  the  right  of  the  Commission  to 
correct  mistakes  in  licensing  since  a  license  issued  pur¬ 
suant  to  an  order  can  be  revoked,  or  it  can  be  termi¬ 
nated  by  a  refusal  to  renew.  In  the  present  case  there 
was  a  denial  rather  than  a  grant  of  a  license  and  if  the 
applicant  was  aggrieved  it  could  have  petitioned  the 
Commission  for  rehearing.  Certainly  the  Commission 
cannot  urge  that  the  order  of  denial  was  improvident 
since  it  was  based  on  the  record  nor  can  it  urge  any 
injury  to  the  intervener  since  the  intervener,  so  far  as 
the  record  shows,  did  not  take  any  steps  to  have  the 
final  order  revised  when  public  announcement  was 
made  thereof  after  the  morning  session. 

The  Commission,  having  once  acted  upon  facts  fully 
before  it  and  having  exercised  its  best  judgment  there¬ 
on,  could  not  later  change  its  judgment  as  to  those  facts 
and  apply  such  changed  judgment  to  the  same  facts 
that  it  knew  before  it  made  its  initial  order.  If  this 
were  so,  there  would  be  nothing  to  prevent  the  Com¬ 
mission  the  next  day  from  again  changing  its  judg¬ 
ment.  This  process  might  be  repeated  again  and 
again,  though  with  each  decision  identically  the  same 
facts  would  be  present.  If  the  Communications  Act 
were  so  construed  it  might  well  be  declared  unconsti¬ 
tutional  as  being  so  unreasonable  and  oppressive  as 
not  to  come  within  the  constitutional  requirement  of 
due  process  of  law.  State  v.  Lyons ,  184  Wis.  175,  176, 
197  N.  W.  585 ;  199  N.  W.  48. 

A  pertinent  case  is  that  of  Woodworth,  Collector  of 
Internal  Revenue  v.  Kales  (26  F.  (2d)  178)  involving 
authority  of  the  Commissioner  of  Internal  Revenue  to 
reassess  a  tax.  In  that  case  the  Court  held  there  could 
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not  be  a  reassessment  of  a  tax  since  the  statute  did  not 
provide  for  it  “and  such  authority  must  bej  by  express 
authority  or  by  clear  implication  ’  ’  and  further  stated 
as  follows  (p.  181) : 


.  .  No  analogy  drawn  from  the  fights  of  in¬ 
dividuals  or  from  the  powers  of  coikrts  can  be 
found  for  revoking  a  conclusion  once  deliberately 
made  and  acted  upon  and  basing  the!  revocation 
merely  on  the  idea  that  the  second  conclusion  is 
the  result  of  a  better  matured  judgment.  For 
these  and  other  considerations  we  conclude  that 
authority  to  review  and  revise  such  a  valuation  as 
this  for  fraud,  mistake,  or  analogous  ground  is 
reasonably  to  be  implied  from  the  statutes,  while 
power  thus  to  repudiate  the  former  action,  merely 
because  the  commissioner  has  changed  his  view 
(or  his  predecessor’s)  of  the  evidence,  is  not  rea¬ 
sonably  implied.” 


Upon  entry  of  the  order  after  the  morning  session, 

the  Broadcast  Division  lost  all  further  jurisdiction  ir. 

the  matter.  The  finality  of  said  order  was  Subject  only 

to  the  right  of  rehearing  by  the  Commission  en  ba/nc 

under  Section  405  of  the  Communications  Act  and  to 

the  right  of  appeal  provided  by  Section  402  (b)  of  the 

Act.  The  Broadcast  Division  could  be  reinvested  with 

jurisdiction  only  by  order  of  the  Commission  en  banc 

upon  petition  for  rehearing  and  so  far  as  the  record 

discloses  no  such  petition  or  any  other  petition  was 

ever  filed.  Moreover,  even  the  right  of  rehearing  does 

not  mean  mere  reconsideration  but  means  ohlv  that  the 

•/ 

Commission  may  determine  to  hold  a  further  hearing 
at  which  all  parties  would  have  the  same  notice  and 
same  opportunity  to  participate  as  at  the  original  hear¬ 
ing.  If  any  other  rule  were  to  apply,  the  rights  of  par¬ 
ties  before  the  Commission  would  never  be  determined 
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and  the  Commission  could  at  its  whim  and  caprice 
change  its  final  orders  from  one  day  to  the  next.  There 
is  no  sanction  for  such  procedure  in  the  Communica¬ 
tions  Act.  When  a  decision  and  order  is  rendered  by 
the  Commission  upon  the  record  made  at  a  hearing,  as 
it  was  in  this  case,  it  is  final  and  conclusive  upon  all 
parties  including  the  Commission.  (See  Woodworth 
v.  Kales,  supra;  Penrose  v.  Skinner,  293  Fed.  335; 
Boyne  City  Lumber  Co.  v.  Doyle,  47  F.  (2d)  772,  774.) 

Such  a  decision  or  order  can  only  be  reopened  by 
pursuing  the  statutory  requirements,  either  by  rehear¬ 
ing  or  by  appeal  and  the  Commission  may  only  exercise 
such  authority  as  is  given  to  it  bv  the  statute.  The 
statute  does  not  confer  authority  to  reconsider  an  order 
after  it  is  once  made  on  the  record  and  the  rights  of 
parties  determined,  and  such  authority  may  not  be  im¬ 
plied  when  not  expressly  conferred.  (Woodworth  v. 
Kales,  supra;  General  Broadeasting  System .  Inc.,  v. 
Bridgeport  Broadcasting  Station,  Inc.,  53  F.  (2d)  664, 
668;  Bachus-Brooks  Co.  v.  Northern  Pacific  By.  Co.,  21 
F.  (2d)  4,  cert.  den.  275  U.  S.  562,  .72  L.  ed.  427 ;  Alton 
Water  Company  v.  Illinois  Commerce  Commission ,  279 
Fed.  869.) 

It  is  the  policy  of  the  law  that  litigation  be  termi¬ 
nated  (United  States  v.  Mayer,  235  U.  S.  55,  70)  and 
this  applies  to  adversary  proceedings  before  adminis¬ 
trative  agencies  such  as  the  Communications  Commis¬ 
sion  as  well  as  to  proceedings  in  courts  of  law. 
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(b)  The  second  order  entered  on  the  afternoon  of  July 
6, 1937,  is  invalid  because  made  without  notice  and 
hearing  to  appellant  as  required  by  the  Communi¬ 
cations  Act  of  1934. 

Even  assuming  that  the  Commission  wer^  authorized 
by  the  statute  to  reverse  or  alter  its  decision,  before  it 
could  do  so  and  render  a  new  order  it  would  be  re¬ 
quired  to  serve  notice  upon  other  parties  | to  the  pro¬ 
ceeding  whose  interests  would  be  affected  by  the 
change,  and  to  make  findings  either  that  the  facts  as 
found  in  the  original  decision  were  erroneous,  or  that 

since  the  entry  of  first  order  new  and  additional  evi- 

* 

dence  had  been  discovered,  or  that  a  mistake  of  law  had' 
been  made,  and  to  make  findings  of  fact  applicable  to 
the  conditions  as  they  then  existed.  The  Central  North¬ 
west  Business  Men’s  Association,  et  al.  v[  The  Com¬ 
merce  Commission,  et  al.,  337  Ill.  149;  Chicago  Railway 
Company,  et  al.  v.  The  Commerce  Commission  ex  rel. 
The  Chicago  Motor  Coach  Company,  336  Ill.  51. 

The  order  reversing  the  Commission’s  first  decision 
was  rendered  without  notice  to  appellant  or  to  the  other 
parties  to  the  proceeding.  Before  an  orjler  may  be 
amended  or  reversed  notice  must  be  given  to  the  par¬ 
ties  affected,  Chicago  Railway  Company,  et  al.  v.  The 
Commerce  Commission,  supra.  In  adversary  proceed¬ 
ings  such  as  these,  the  Commission  is  narrowly  circum¬ 
scribed.  See  Louisville  do  Nashville  R.  v.  Sloss-Shef- 
field  S.  do  1.  Co.,  269  U.  S.  217,  225,  70  L.  ^d.  242,  246- 
24/ .  I 

Where  the  rights  of  parties  in  interest  are  affected, 
the  requirements  of  notice  and  hearing  cahnot  be  dis¬ 
pensed  with.  See  C ourier-J ournal  Co.  v.  Fdderal  Radio 
Commission,  46  F.  (2d)  614;  Saltzman,  et  al.  v.  Strom- 
berg -Carls on  Tel.  Mfg.  Co.,  46  F.  (2d)  612;  Westing- 


I 
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house  Electric  <fb  Mfg .  Co.  v.  Federal  Radio  Commis¬ 
sion ,  47  F.  (2d)  415;  Journal  Company  v.  Federal 
Radio  Commission,  46  F.  (2d)  461. 

The  notice  of  the  original  hearing,  of  which  appel¬ 
lant  was  apprised,  cannot  he  construed  as  continuing 
after  the  proceeding  was  finally  determined  by  the  Com¬ 
mission’s  final  order  rendered  on  the  morning  of  July 
6,  1937,  since  that  proceeding  was  at  an  end  and  the 
rights  of  the  parties  had  become  established  on  the 
basis  of  the  record. 

The  Commission’s  failure  to  notify  the  appellant  and 
to  grant  it  an  opportunity  to  be  heard  is  violative  of 
due  process  and  renders  the  order  void.  Twining  v. 
New  Jersey,  211  U.  S.  110;  Garfield  v.  United  States , 
ex  rel .  Gold  shy,  211  U.  S.  249. 

In  the  Garfield  case,  supra,  the  Supreme  Court  of  the 
United  States  said  at  page  262 : 

‘‘In  the  extended  discussion  which  has  been  had 
upon  the  meaning  and  extent  of  constitutional  pro¬ 
tection  against  action  without  due  process  of  law, 
it  has  always  been  recognized  that  one  who  lias  ac¬ 
quired  rights  by  an  administrative  or  judicial  pro¬ 
ceeding  cannot  be  deprived  of  them  without  notice 
and  an  opportunity  to  be  heard. 

“The  right  to  be  heard  before  property  is  taken 
or  rights  or  privileges  withdrawn  which  have  been 
previously  legally  awarded  is  of  the  essence  of  due 
process  of  law.  It  is  unnecessary  to  recite  the  de¬ 
cisions  in  which  this  principle  has  been  repeatedly 
recognized.  It  is  enough  to  say  that  its  binding 
obligation  has  never  been  questioned  in  this  court.” 

Furthermore,  in  entering  its  second  order  it  was  nec¬ 
essary  for  the  Commission  to  make  complete  findings 
of  the  facts  showing  the  grounds  upon  which  it  predi- 
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cated  its  reversal  and  its  failure  to  do  s<j  was  error. 
Beaumont,  S.  L.  £  W.  R.  Co.  v.  United  States,  282  U.  S. 
74,  86,  75  L.  ed.  221,  230;  Wichita  R.  £  Ligh\  Co.  v.  Pub¬ 
lic  Utilities  Commission,  260  U.  S.  48,  58,  67  L.  ed.  124, 
130;  Mahler  v.  Ely,  264  U.  S.  32,  44-45,  6&  L.  ed.  549, 
556-557. 

In  Mahler  v.  Ehy,  supra,  the  Supreme  Court  of  the 
United  States  said  at  page  45: 

“'When  *  *  *  an  administrative  agency  is  re¬ 
quired,  as  a  condition  precedent  to  an  order,  to 
make  findings  of  facts,  the  validity  of  the  order 
must  rest  upon  the  needed  finding.  If  \t  is  lacking, 
the  order  is  ineffective.” 


If  there  was  any  basis  for  reconsideration  it  obvi¬ 
ously  constitutes  a  “needed  finding”  which  should  have 
been  a  condition  precedent  to  the  second  oRder.  Since 
the  finding  is  lacking,  the  order,  based  on  Reconsidera¬ 
tion  of  unknown  factors,  is  invalid. 


3.  The  Commission  erred  as  a  matter  of  law  in  con¬ 
cluding  that  public  interest,  convenience  ai|d  necessity 
would  be  served  by  the  granting  of  The  Vf  ATR  Com¬ 
pany  application. 

i 

(a)  The  Commission  decision  appealed  from  herein 
was  arbitrary  and  capricious  in  that  it  failed  to 
make  material  findings  of  fact. 

The  Commission  designated  the  application  of 
WATR  for  hearing  among  other  reasons  because  of  the 
pendency  of  other  applications  on  the  same  frequency 
of  1290  kc.  with  which  conflict  might  result  ijy  reason  of 
interference  (R.  46).  Testimony  at  the  heaijing  showed 
that  Station  WJAS  of  Pittsburgh  would  clause  objec¬ 
tionable  interference  to  WATR  limiting  Service  ap- 
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proximately  to  its  6  millivolt  contour  (R.  132)  and  that 
if  the  pending  application  of  WJAS  for  5  k\v.  night 
power  were  granted  AY  ATE  would  be  limited  to  the  14 
or  15  millivolt  contour,  if  the  pending  application  of 
Station  WEBC  for  5  kw.  were  granted  it  would  also  be 
a  severe  limiting  factor  on  WATR.  The  limitation  on 
service  to  Station  WATR  either  as  a  result  of  interfer¬ 
ence  from  stations  on  1290  kc.  with  their  present  power 
or  as  proposed  by  their  pending  applications  “consti¬ 
tutes  a  serious  limitation  ”  on  the  operation  of  a  re¬ 
gional  station  (R.  136-137). 

Although  the  Examiner  in  his  Report  No.  1-379  made 
findings  in  accordance  with  the  evidence  in  the  record 
and  found  that  conflict  would  result  by  reason  of  ob¬ 
jectionable  interference  with  the  pending  applications 
for  the  use  of  5  kilowatts  power  at  night  (R.  253-4),  the 
Commission,  in  its  “Statements  of  Facts  and  Grounds 
for  Decision”  published  subsequent  to  its  second  deci¬ 
sion,  failed  to  make  any  finding  with  respect  to  the 
conflict  that  would  be  had  between  The  WATR  Com¬ 
pany’s  application  and  the  appellant’s  pending  appli¬ 
cation  and  other  pending  applications  for  the  use  of  5 
kilowatts  power  on  the  same  frequency  by  reason  of 
objectionable  interference.  (R.  268-272) 

Because  of  the  fact  that  the  pending  applications  of 
Stations  WEBC  and  WJAS  were  set  forth  as  an  issue 
in  the  notice  of  hearing  and  testimony  was  introduced 
with  respect  thereto,  the  Commission  was  required  as 
a  matter  of  law  to  make  findings  indicating  the  effect  of 
these  applications  upon  WATR  and  the  effect  of  the 
WATR  application  upon  them. 

The  failure  of  the  Commission  to  consider  these  facts 
and  to  make  basic  and  essential  findings  with  respect 
thereto  was  error  of  law.  United  States  v.  Baltimore 


&  Ohio  R.  R.  Co.,  293  U.  S.  454,  79  L.  ed.  587,  594.  To 
refuse  to  consider  evidence  introduced  is  arbitrary  ac¬ 
tion.  Baltimore  <£;  Ohio  R.  R.  Co.  v.  United  States,  264 
U.  S.  258,  265,  68  L.  ed.  667,  674. 

I 

i 

(b)  The  Commission ’s  decision  violates  its  regulations 
and  established  policy  with  respect  to  the  assign¬ 
ment  of  stations  on  regional  frequencies. 

Under  the  Commission’s  Regulations  the  frequency 
1290  kc.  is  allocated  for  use  bv  regional  stations  which 
are  entitled  to  protection  from  outside  interference  at 
night  to  the  so-called  one  millivolt  per  mej;er  contour. 
When  interference  would  be  substantially  greater,  it  is 
characterized  as  being  objectionable  and  whereas  in  the 
instant  case  the  interference  to  Station  WATR  would 
limit  service  approximately  to  the  six  ihillivolt  per 
meter  contour,  the  assignment  is  not  in  accordance  with 
good  allocation  principles.  The  Commission  has  re¬ 
peatedly  and  consistently  taken  this  position  in  its  re¬ 
ported  decisions. 

In  Docket  No.  3808,  in  re  the  application  of  WHB 
Broadcasting  Company ,  decided  by  the  iCommission 
December  24,  1936,  Station  WHB,  located  in  Kansas 
City,  Missouri,  and  operating  on  the  frequency  860  kc. 
daytime,  requested  a  change  of  frequency  to  1120  kc. 
using  500  watts  power  at  night  and  1000  watts  daytime 
with  a  directional  antenna.  It  appeared  that  Station 
WHB  with  the  proposed  assignment  woulcl  be  limited 
to  about  its  5  millivolt  contour  at  night  aifid  the  Com¬ 
mission  denied  the  application  stating:  “ While  a  grant 
of  the  application  would  increase  the  operating  hours 
of  applicant  station  enabling  it  to  operate  at  night,  its 
coverage  as  restricted  would  be  considerably  less  than 
that  which  is  reasonably  to  be  expected  of  regional 
stations.” 
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In  another  case  (2  FCC  440)  decided  March  27,  1936, 
on  the  application  of  Station  KFYO  of  Lubbock,  Texas, 
and  Station  KGKL  of  San  Angelo,  Texas,  to  change 
their  respective  local  assignments  to  an  assignment  on 
the  regional  frequency  of  940  kc.,  the  evidence  indicated 
the  probability  of  interference  from  other  stations 
which  would  limit  either  applicant  approximately  to 
its  4  millivolt  contour  at  night.  The  Commission  de¬ 
nied  both  applications  and  stated  as  follows: 

“It  appears  from  this  record  that  while  the  ser¬ 
vice  rendered  by  each  applicant  on  a  frequency 
940  kc.  would  be  increased  somewhat  over  its  op¬ 
eration  on  its  existing  frequency  with  100  watts 
power,  and  its  present  frequency,  nevertheless,  by 
reason  of  the  interference  to  be  expected  from  the 
Mexico  City  stations  and  Station  WAVE,  Louis¬ 
ville,  Kentucky,  the  primary  service  areas  of  these 
stations  at  night  on  frequency  940  kc.  would  be  re¬ 
stricted  to  a  much  lower  coverage  than  is  reason¬ 
ably  to  be  expected  of  regional  stations  of  this 
class  and,  therefore,  a  grant  of  any  or  all  of  these 
applications  would  be  uneconomic.” 

Still  another  case  is  that  involving  the  application  of 
Station  WKBN  of  Youngstown,  Ohio,  to  change  its  as¬ 
signment  from  sharing  time  on  the  frequency  570  kc.  to 
unlimited  time  on  the  frequency  610  kc.  With  this  as¬ 
signment  WKBX’s  service  would  be  limited  to  the  4 
millivolt  per  meter  contour.  The  Commission  denied 
the  application  on  May  1, 1936,  and  stated  in  its  opinion 
(2  FCC  662,  664)  that: 

“While  a  grant  of  this  application  would  in¬ 
crease  the  hours  of  operation  of  the  station,  its 
coverage  as  restricted  would  be  much  less  than  is 
reasonably  to  be  expected  of  regional  stations  of 
this  class,  and  therefore  such  a  grant  constitutes 
an  uneconomic  assignment.” 


A  fourth  case  decided  July  2,  1937,  involved  the  ap¬ 
plication  of  Clarence  C.  Dill  (Docket  No.  4079)  for  a 
new  station  in  Washington,  D.  C.,  to  operate!  on  the  re¬ 
gional  frequency  1390  kc.  with  1  kilowatt  j)Ower  and 
using  a  directional  antenna.  The  expected  |  limitation 
would  be  to  the  7.5  millivolt  contour  and  the  Commis¬ 
sion  denied  the  application,  saying: 


“The  degree  of  need  shown  by  the  applicant  is 
not  of  such  a  convincing  and  compelling!  nature  as 
to  warrant  the  Commission  in  departing  from 
standards  of  operation  which  have  beeij  set  up  in 
the  public  interest,  convenience  and  necessity,  and 
consequently  the  Commission  finds  thaf  it  would 
not  be  justified  in  granting  the  application.” 

The  most  recent  case  decided  by  the  Commission  on 
January  26,  1938,  involved  the  application  of  Banks  of 
Wabash,  Inc.,  (Docket  No.  4478)  which  sought  author¬ 
ity  to  increase  its  operating  power  and  to  Operate  on 
the  regional  frequency  1290  kc.  in  lieu  of  it$  local  fre¬ 
quency.  The  frequency  assignment  is  identical  with 
that  involved  in  the  instant  appeal  and  the  reasons  for 
the  Commission’s  denial  of  the  application  is  therefore 
doubly  pertinent.  The  Commission  in  it$  decision 
found  as  follows: 


‘‘There  are  five  stations  now  assigned  to  the 
frequency  sought  in  this  application  (1290  kc.) 
which  are  located  in  reference  to  Teilre  Haute, 
Indiana,  at  distances  less  than  the  recommended 
mileage  separations.  Due  to  the  characteristics  of 
the  directional  antenna  system  proposed  for  use 
in  connection  with  the  operation  of  Station  WBOW 
and  the  prevailing  antennuation  in  thb  area  in¬ 
volved,  objectionable  interference  wouldj  not  occur 
within  the  good  service  areas  of  four  of  said  sta¬ 
tions  as  a  result  of  the  operation  of  applicant’s 
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station  as  proposed.  With  regard  to  the  fifth  sta¬ 
tion,  namely,  KLCN,  Blytheville,  Arkansas,  (1290 
kc.,  100  w.,  daytime),  the  actual  separation  in¬ 
volved  is  283  miles,  while  that  recommended  is  300 
miles.  Interference  within  the  normally  protected 
service  area  of  Station  KLCN,  namely,  the  0.5 
mv/m  contour,  will  result  from  the  granting  of  this 
application  and  the  operation  of  Station  WBOW 
as  contemplated  therein.  Stations  WJAS  (Pitts¬ 
burgh,  Pennsylvania)  and  WEBC  (Superior,  Wis¬ 
consin),  both  of  which  use  the  frequency  1290  kc., 
with  power  of  1  kw.  at  night  and  5  kw.  until  local 
sunset,  would  cause  serious  interference  to  appli¬ 
cant  station  WBOW,  and  limit  its  interference- 
free  service  at  night  to  the  5.5  mv/m  contour.  Sta¬ 
tions  assigned  to  regional  frequencies  are  normally 
expected  to  provide  satisfactory  service  at  night 
within  their  respective  1  mv/m  contours  and  are 
protected  to  this  extent  from  interference  produced 
by  other  stations.  (Italics  supplied.) 

“  There  were  four  applications  pending  at  the 
time  of  the  hearing  upon  this  application,  the 
granting  of  any  one  of  which  would  involve  ques¬ 
tions  of  objectionable  interference.  Station 
WJAS  (Pittsburgh,  Pennsylvania),  operating  on 
the  frequency  1290  kilocycles  applied  for  author¬ 
ity  to  operate  with  power  of  5  kw.  at  night.  Pitts- 
bugh  is  400  miles  removed  from  Terre  Haute.  The 
recommended  separation  for  simultaneous  night¬ 
time  operation  in  this  instance,  to  afford  adequate 
protection  to  Station  WBOW  to  its  1  mv/m  con¬ 
tour,  is  1600  miles.  The  operation  of  Station 
WJAS,  as  proposed,  would  limit  the  service  of 
WBOW  to  its  approximate  12  mv/m  contour  at 
night.  Station  KTRH,  Houston,  Texas,  operating 
on  the  frequency  1290  kilocycles  applied  for  au¬ 
thority  to  operate  with  power  of  5  kw.  at  night. 
The  operation  of  that  station  as  proposed  would 
limit  the  service  of  applicant  station  WBOW  to  its 
5.8  mv/m  contour  during  nighttime  hours.  Sta- 
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tion  WEBC,  Duluth,  Minnesota,  operating  on  1290 
kilocycles,  applied  for  authority  to  increase  its 
power  to  5  kw.  unlimited  time.  The  operation  of 
the  latter  station  as  proposed  would  limit,  the  ser¬ 
vice  of  Station  WBOW  at  night  to  itjs  approxi¬ 
mate  11  mv/m  contour.” 

All  of  the  foregoing  decisions  of  the  Commission  are 
direct  authority  for  the  principle  that  regional  fre¬ 
quencies  should  not  be  assigned  to  stations  which  will 
he  so  restricted  as  to  be  unable  to  render  a  regional 
service.  Public  interest,  convenience  and  necessity  re¬ 
quires  adherence  to  this  principle  as  indicated  in  the 
Dill  case  {supra).  In  the  instant  case  concerning 
WATR,  the  Commission  failed  to  make  any  finding 
which  would  make  the  principle  above  stated  inappli¬ 
cable  or  which  would  indicate  that  the  facts  warranted 
an  exception.  By  its  decision  in  the  WBOW  case  (su¬ 
pra)  involving  not  only  the  same  frequency,  but  simi¬ 
lar  circumstances,  the  Commission  expressly  recog¬ 
nizes  the  validity  of  the  principle  and  effectively  dem¬ 
onstrates  the  error  of  its  decision  and  ordCr  authoriz¬ 
ing  Station  WATR  to  operate  on  the  frequency  1290 
kc. 


CONCLUSION. 


The  very  nature  of  the  action  of  the  Commission 
complained  of  in  this  case  justifies  a  close  judicial  scru¬ 
tiny  of  its  propriety.  To  render  a  decision  and  enter 
its  order  after  mature  consideration  of  record  during  a 
morning  session  and  then  to  reverse  that  decision  and 
order  to  reach  an  exactly  opposite  conclusion  during  an 
afternoon  session  of  the  same  day  on  the  Same  record 
and  state  of  facts  suggests  not  only  arbitrary  but  ca¬ 
pricious  action.  Under  the  circumstances  it  is  sub- 
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mitted  that  the  judicial  process  of  this  Court  is  not  so 
restrained  by  technical  rules  that  it  may  not  remedy 
an  act  which  violates  justice  and  the  principles  devised 
for  the  protection  of  the  essential  rights  of  licensees 
under  the  Communications  Act  of  1934. 

The  decision  of  the  Commission  should  be  reversed 
and  the  mandate  of  this  Court  issued  voiding  the  action 
of  the  Commission  taken  on  the  afternoon  of  July  6, 
1937,  and  giving  effect  to  the  final  order  denying  the 
application  of  Station  WATR  entered  on  the  morning 
of  the  same  day. 

Respectfully  submitted, 

Arthur  W.  Scharfeld, 
Philip  G.  Loucks, 

Joseph  F.  Zias, 

Attorneys  for  Appellant. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  7027 

Head  of  the  Lakes  Broadcasting  Company 

APPELLANT 

v-  I 

Federal  Communications  Commission  ;  The 
WATR  Company,  Inc.,  intervenes 


BRIEF  ON  BEHALF  OF  FEDERAL  COMMUNICATIONS 

COMMISSION 


I.  STATEMENT 

This  appeal  (R.  8-10)  was  taken  on  August  23, 
1937,  by  Head  of  the  Lakes  Broadcasting  Com¬ 
pany,1  (licensee  of  Station  WEBC,  locate^,  at  Du¬ 
luth,  Minnesota,  operating  on  1290  kc,  5  kw  day, 
1  kw  night,  unlimited  time  (R.  22)  ),  as  a  party  “ ag¬ 
grieved  by  a  decision  of  the  Federal  Coipmunica- 
tions  Commission 2  rendered  J uly  6,  1937,  effective 

August  3,  1937,  granting  an  application  for  con- 

' 

! 

1  Hereinafter  referred  to  as  appellant  or  WEBCj 

2  Hereinafter  referred  to  as  the  “Commission.”  As  used 
herein  the  term  “Commission”  includes  the  Broadcast  Divi¬ 
sion  of  the  Federal  Communications  Commission  created 
pursuant  to  4S  Stat.  1068. 


struction  permit  to  The  WATR  Company,  Inc.,* 
(WATR),  Waterbury,  Connecticut,  to  make 
changes  in  transmitter ;  install  directional  antenna ; 
move  transmitter  locally  in  Waterbury ;  change  fre¬ 
quency  from  1190  to  1290  kc;  increase  power  from 
100  watts  to  250  watts  and  change  hours  of  opera¬ 
tion  from  limited  to  unlimited  time”  4  (R.  8-9). 

Appellant  submitted  an  application  (Commission 
File  No.  B4-ML-174)  for  “modification  of  radio¬ 
broadcast  station  license,”  dated  January  8,  1935r 
requesting  increase  of  nighttime  power  from  1  kwT 
to  5  kw  (R.  22-24).  On  June  11,  1935,  the  Com¬ 
mission  advised  counsel  for  appellant  that  the  ap¬ 
plication  requested  more  power  at  nighttime  on  the 
regional  channel  involved  than  is  permitted  by 
Rule  120,  and  inquired  whether  appellant  desired  to 
amend  the  application  to  accord  with  the  rule 5  (R. 


3  Hereinafter  called  the  intervener  or  WATR. 

4  The  appeal,  accordingly,  is  taken  under  Section  402  (b) 
(2)  of  the  Communications  Act  of  1934  which  reads : 

“(b)  An  appeal  may  be  taken,  in  the  manner  hereinafter 
provided,  from  decisions  of  the  Commission  to  the  Court  of 
Appeals  of  the  District  of  Columbia  in  any  of  the  following 
cases : 

By  any  other  person  aggrieved  or  whose 
interests  are  adversely  affected  bv  any  decision  of  the  Com- 
mission  granting  or  refusing  any  such  application"  (48 
Stat.  1093). 

3  Rule  120  as  follows: 

“The  following  frequencies  are  designated  as  regional 
frequencies  and  are  allocated  for  use  by  regional  stations, 
which  are  permitted  to  operate  simultaneously  unless  other¬ 
wise  restricted:  550,  560.  580,  590.  600,  610.  620.  630.  780, 
880,  890,  900,  920.  930,  940,  950,  1.010.  1.120.  1.220,  1.230. 


24-25).  On  June  14,  1935,  counsel  for  appellant 
advised  the  Commission  that  they  desired  to  prose- 
cute  the  application  to  hearing  and  to  have  the 
application  retained  in  the  Commission’^  files  for 
action  in  its  present  form  (R.  25-26).  T|he  appli¬ 
cation  was  designated  for  hearing  on  June  25, 1935, 
to  be  heard  before  the  Broadcast  Division  with 

j 

other  applications  for  5  kw  night  power  (R.  26). 

Intervener’s  application  (R.  27-38)  was  filed  on 
June  16,  1936  (R.  27).  On  June  27,  1936,  inter¬ 
vener  advised  the  Commission  that  the  directional 
antenna  proposed  “will  be  used  day  and  night”  (R. 
38-39).  Intervener’s  application  was  granted  by 
the  Commission  without  hearing  on  September  22, 
1936  (R.  39).  On  October  27,  1936,  Pittsburgh 
Radio  Supply  House,  licensee  of  Statiop  WJAS 
(located  at  Pittsburgh,  Pennsylvania,  operating  on 
the  frequency  1290  kc,  1  kw  night  and  5j  kw  day, 
unlimited  time  (R.  18))  filed  a  protest  tojthe  deci- 

i 

sion  of  the  Commission  granting  intervener’s  ap¬ 
plication  aforesaid.  (R.  40-44)  On  November 
17,  1936,  the  Commission  reconsidered  its|  grant  of 
intervener’s  application  and  designated !  said  ap- 
plication  for  hearing  (R.  41^-45).  Notide  of  this 
action  was  served  by  the  Commission  upop  all  par- 


1.340,  1,350,  1,360,  1,380,  1.390,  1,400,  1,410,  l,430,j  1,440,  and 
1,450  kilocycles. 

uThe  operating' power  of  such  a  station  shall  jnot  be  less 
than  250  watts,  nor  during  nighttime  greater  than  1,000 
watts,  nor  during  daytime  greater  than  5,000  watts.” 
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ties  who  might  have  an  interest  in  the  proceeding, 
including  the  appellant  (R.  45-53). 

The  application  came  on  for  hearing  before  an 
examiner  on  January  18,  1937  (R.  57).  Because 
of  illness  of  counsel  for  Station  WJAS  (prot- 
estant)  the  hearing  was  adjourned  until  January 
29,  1937  (R.  58).  The  hearing  was  reconvened  on 
January  29,  1937,  and  was  concluded  on  the  same 
day  (R.  59-139). 

On  March  20,  1937,  the  examiner  submitted  his 
report,  recommending  that  the  application  be 
granted  (R.  246-256).  Appellant  did  not  file  ex¬ 
ceptions  to  this  report.  It  did,  however,  request 
oral  argument  (R.  263).  Oral  argument  was 
granted  on  May  11,  1937  (R.  264)  and  was  heard 
on  June  3, 1937  (R.  264). 

The  Broadcast  Division  met  at  10 : 30  A.  M.  on 
July  16,  1937,  and  during  the  morning  meeting  of 
that  day’s  session,  denied  the  application,  effective 
on  September  21,  1937  (R.  264-265).  The  Broad¬ 
cast  Division  reconvened  at  2 :  00  P.  M.  on  the  same 
day  and  reconsidered  its  action  of  the  morning  in 
denying  the  application  and  granted  the  applica¬ 
tion,  effective  at  3 : 00  A.  M.,  E.  S.  T.,  August  3, 
1937°  (R.  265-267).  The  Commission’s  State- 

6  There  are  three  appeals  from  the  order  granting  the  ap¬ 
plication:  (1)  The  appeal  herein  (Xo.  7027)  :  (2)  Pittsburgh 
Radio  <1  Supply  House  (WJAS)  v.  Federal  Communica¬ 
tions  Commission  (Xo.  7024)  :  and  (3)  Intermountain 
Broadcasting  C orporation  v.  Federal  Communications  Com¬ 
mission  (Xo.  7025). 
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ment  of  Facts  and  Grounds  for  Decision  were  made 
available  thereafter  (R.  267-272).  On  August  12, 
1937,  the  appellant  and  Pittsburgh  Radiq  Supply 
House  and  Intermountain  Broadcasting  Corpora¬ 
tion  filed  a  joint  Petition  for  Rehearing;  and  also 
requested  extension  of  the  effective  date  of  the 
order  granting  the  application  of  interyener  (R. 
272-276).  On  August  17, 1937,  the  intervener  filed 
an  answer  and  Opposition  to  Petition  for  Rehear¬ 
ing  (R.  276-281).  On  August  20,  1937,  |the  Com¬ 
mission  denied  the  request  for  extension  of  the 

i 

effective  date  of  the  order  aforesaid.  Thereupon, 
on  August  23,  1937,  this  appeal  was  takeh  as  here¬ 
tofore  pointed  out. 

On  September  21,  1937,  the  WATR  (Company, 
Inc.,  intervened  in  this  cause  (R.  11—15).  j 

i 

II.  THE  ISSUES 

We  do  not  agree  with  appellant’s  statement  of 

i 

the  issues  in  this  case. 

It  is  our  contention  that  the  appellaht  has  no 
appealable  interest  in  that  (a)  it  has  hadjno  appli¬ 
cation  denied  and  (b)  it  is  not  otherwise  Aggrieved 

or  adverselv  affected  bv  the  action  of  thej  Commis- 
*/  */ 

sion  complained  of,  and  consequently  the  appeal 
should  be  dismissed. 

Appellant’s  argument  is  divided  into  two  parts. 
The  first  contention  is  that  the  Commission  should 
have  passed  upon  its  pending  application  for  in¬ 
crease  in  nighttime  power  from  1  kw  to  5  Ipw  before 
or  at  the  same  time  the  Commission  acted  upon  the 


application  of  intervener.  We  maintain  that  ap¬ 
pellant's  application  for  the  use  of  5  kw  power  at 
night  is  in  violation  of  an  existing  valid  and  reason¬ 
able  regulation  of  the  Commission  which  prohibits 
the  use  of  power  in  excess  of  1  kw  at  night  by  sta¬ 
tions  of  the  class  licensed  to  appellant.  Moreover, 
even  though  appellant’s  application  in  reality  seeks 
to  amend  a  valid  regulation  and  to  effect  a  major 
change  in  the  Commission’s  allocation  policy,  it 
will,  nevertheless,  be  given  a  hearing.  In  brief, 
said  application  has  not  been  refused ,  and  it  will  be 
heard. 

Appellant’s  second  contention  is  that  an  order 
entered  in  the  morning  meeting  of  a  Commission 
session  may  not  be  reconsidered  and  reversed  by 
the  Commission  in  the  afternoon  meeting  of  the 
same  session.  We  maintain  that  the  Commission 
has  full  control  over  its  orders  granting  or  refusing 
applications  for  broadcast  facilities  prior  to  the 
taking  of  a  lawful  appeal  or  prior  to  the  lapse  of  the 
appeal  period. 

III.  ARGUMENT 

A.  Appellant  has  no  appealable  interest 

Section  402  (b)  of  the  Act 7  provides  that  ap¬ 
peals  may  be  taken  from  decisions  of  the  Com¬ 
mission  to  this  court  (1)  by  persons  whose  applica¬ 
tions  are  refused  and  (2)  by  persons  aggrieved  or 

7  Section  402  (b)  is  set  forth  in  extenxo  in  footnote  4, 
ante,  p.  2. 
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adversely  affected  by  said  decisions.  "Whether  or 
not  this  court  may  entertain  the  appeal  herein  de¬ 
pends,  therefore,  on  whether  or  not  the  appellant 
has  an  appealable  interest  under  one  or  j  the  other 
of  the  statutory  bases.  The  right  of  appeal  being 
statutory,  the  court  cannot  dispense  with  its  express 
provisions  even  to  the  extent  of  doing  eqdity.  Uni¬ 
versal  Service  Wireless,  Inc.  v.  Federal  Radio 
Commission,  59  App.  D.  C.  319,  41  F.  j  (2d)  113 
(1930)  and  cases  cited;  Rote  ( Station  WLOE )  v. 
Federal  Radio  Commission,  62  App.  D.  C.  303,  67 
F.  (2d)  509  (1933),  cert.  den.  290  U.  S.  6^0  (1933). 

We  submit  that  the  appealable  interest  required 
by  the  statute  must  have  some  reasonably  relation¬ 
ship  to  the  Act  and  the  requirements  of  broadcast 
regulation.  The  elements  of  appealable  interest 
were  discussed  in  Intermountain  Broadcasting  Cor¬ 
poration  v.  Federal  Communications  Commission, 
—  App.  D.  C.  —  ,-94  F.  (2d)  244  (1937).  the  Court 
dismissed  the  appeal  taken  in  that  case  because  in 
none  of  the  reasons  for  appeal  was  “it  suggested 
or  claimed  that  the  financial  or  economic  interests 

I 

of  Intermountain  are  adversely  affected  by  the 
action  of  the  Commission  in  granting  Powers’  ap¬ 
plication.”  In  the  instant  case,  as  we  will  show, 
the  record  is  totally  devoid  of  any  suggestion  that 
the  financial  or  economic  interests  of  appellant  are 
adversely  affected  by  the  action  of  the  Commission 
in  granting  the  WATR  application.  There  is  no 
evidence  that  electrical  interference  will  result  to 

i 

appellant  by  the  operation  of  WATR  as  proposed. 


535S9 — 38- 
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The  language  of  the  court  in  dismissing  the  Inter¬ 
mountain  appeal,  supra,  may  be  precisely  applied  to 
this  appeal : 

Considered  here  in  the  most  favorable 
light,  they  do  not  assert,  and  there  is  nothing 
in  them  which  implies  that  the  grant  of  the 
permit  for  the  Powers  station  at  Salt  Lake 
City  will  result  in  damage  to  Intermountain. 

The  court  concludes  its  discussion  by  stating: 

And  so  we  hold  on  this  subject  that,  as 
Intermountain,  on  the  record  at  least,  does 
not  claim  that  the  establishment  of  the  new 
station  in  Salt  Lake  City  will  result  in  pecu¬ 
niary  or  other  damage  to  it  or  will  deprive 
it  of  its  ability  to  continue  to  function  in 
the  public  interest,  and,  inasmuch  as  it  is 
not  the  applicant  for  the  Logan  license  and 
therefore  not  entitled  to  challenge  its  denial, 
it  is  without  right  either  under  Section 
1  402  (b)  (1)  or  Section  402  (b)  (2)  to  have 
its  appeal  considered  by  this  court. 

We  will  now  examine  in  detail  the  contentions  of 
appellant. 

1.  Appellant’s  application  for  increased  facilities  is  still  pending  and 

has  not  been  refused 

Appellant  filed  an  application  dated  January  8, 
1935  (Commission  File  No.  B4-ML-174,  R.  22-24), 
in  which  it  requested  an  increase  in  power  from 
5  kw  day,  1  kw  night,  to  5  kw,  unlimited  time.  In 
its  Notice  of  Appeal  the  appellant  assigns  as  error 
the  action  of  the  Commission  in  granting  the  inter- 
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vener’s  application  prior  to  consideration  of  its 
application  for  increase  in  power  during  pighttime 
hours.  Careful  analysis  of  the  reasons  f  j>r  appeal 
and  the  brief  submitted  by  appellant  shotv  that  it 
does  not  rely  upon  Section  402  (b)  (1)  of  the  Act 
as  the  basis  for  its  appeal.  It  apparently  avoided 

I 

such  a  contention  in  view  of  Pulitzer  Publishing 
Co.  v.  Federal  Communications  Commission,  94  F. 
(2d)  249  (App.  D.  C.,  decided  December  6,  1937), 
in  which  this  court  said: 

The  Commission  adds  to  this  that  Pultizer 
is  without  right  to  appeal  because  its  ap¬ 
plication  for  increased  facilities  is  still  pend¬ 
ing  and,  therefore,  has  not  withiii  the  lan¬ 
guage  of  402  (b)  (1)  been  “refused.”  We 
agree  with  the  Commission  in  this  respect 
and  shall  confine  ourselves  to  the  question 
whether  Pultizer  is  entitled  to  maintain  this 
appeal  as  a  person  aggrieved  undet*  402  (b) 
(2)  of  the  Act. 

In  Universal  Service  Wireless,  Inc .  y.  Federal 
Radio  Commission,  supra ,  this  court  dismissed  an 
appeal  on  the  ground  that,  as  the  Commission  had 
not  refused  the  application  of  appellant,  no  statu¬ 
tory  basis  for  appeal  existed.  In  view  qf  the  au¬ 
thorities  cited  it  appears  well  settled  that,  in  cases 
such  as  this,  Section  402  (b)  (1)  does  no^:  confer  a 
right  of  appeal.  We  must  next  ascertain,  there¬ 
fore,  whether  appellant  is  “aggrieved  or  adversely 
affected”  within  the  meaning  of  Sectioii  402  (b) 
(2). 
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2.  Appellant  is  not  aggrieved  or  adversely  affected  by  the  order  of 
the  Commission  granting  intervener’s  application 

A.  THE  FINANCIAL  AND  ECONOMIC  INTERESTS  OF  AP¬ 
PELLANT  ARE  NOT  ADVERSELY  AFFECTED  AND  APPEL¬ 
LANT  WILL  NOT  CONTRIBUTE  OBJECTIONABLE  INTER¬ 
FERENCE  TO  INTERVENER,  NOR  WILL  INTERVENER 
CONTRIBUTE  OBJECTIONABLE  INTERFERENCE  TO  AP¬ 
PELLANT  ON  THE  AUTHORIZED  ASSIGNMENTS  OR  ON 
THE  ASSIGNMENT  REQUESTED  BY  APPELLANT 

In  its  assignment  of  errors,  on  which  this  appeal 
is  based,  appellant  does  not  claim  economic  or  finan¬ 
cial  damage,  nor  does  it  assert  that  it  will  be  sub¬ 
jected  to  objectionable  interference. 

In  Missouri  Broadcasting  Corporation  v.  Fed¬ 
eral  Communications  Commission ,  94  F.  (2d)  - 

(Decided  on  December  6,  1937),  the  Court  said: 

As  we  have  pointed  out,  the  Act  requires 
a  petitioner  for  review  to  assign  in  this 
Court  the  reasons  for  his  appeal,  and  this, 
as  we  think,  is  the  equivalent  of  requiring 
him  to  state  his  assignments  of  error ;  and  in 
Intermountain  Broadcasting  Corporation  v. 
Commission , F.  (2d)  (Decided  to¬ 
day),  we  said : 

The  nature  of  its  grievance  can  be  meas¬ 
ured  on  this  appeal  only  by  the  reasons  there¬ 
for  which  the  Act  requires  it  to  give ;  and  in 
order  to  determine  its  appealable  interest  we 
must  look — and  can  only  look — to  those 
reasons. 

In  final  analysis  appellant  claims  that  by  grant¬ 
ing  intervener’s  application  the  Commission  has 


placed  an  obstacle  in  the  way  of  appellant’s  appli¬ 
cation  for  the  use  of  5  kw  at  night,  because  such 
operation  might  result  in  objectionable  interference 
to  intervener.  We  earnestly  submit  that  such  an 
assignment  of  error  does  not  assert  an  Appealable 
interest  in  appellant.  Moreover,  there  i  is  no  evi¬ 
dence  in  the  record  to  substantiate  even  this  con¬ 
tention  (which  we  maintain  may  not  be  legally 
asserted  by  appellant). 

Appellant  did  not  offer  any  testimony  or  examine 
any  witness  in  an  effort  to  show  that  it  would 
be  adversely  affected.  Testimony  adduced  by  Com¬ 
mission  Counsel  and  by  the  attorneys  j  for  other 
parties,  however,  reveals  the  following  facts  with 
regard  to  appellant: 

William  B.  Lodge,  a  qualified  experi  on  radio 
engineering,  offered  as  a  witness  on  behalf  of  the 
Protestant,  Station  WJAS,  testified: 

j 

Q.  Now,  with  respect  to  stations  on  this 
channel  of  1290  kilocycles  what  is  the  dis¬ 
tance  between  Superior,  Wisconsin,  and 
Pittsburgh?  A.  I  don’t  have  offhand  those 
figures. 

Q.  Can  you  get  a  map  and  measure  it  ?  A. 
I  will  give  it  to  you  from  the  one  they  have 
here. 

Mr.  Sutton.  Here  is  one  with  the  scale  on 
it.  | 

The  Witness.  It  is  approximately  750 
miles. 


The  Examiner.  What  did  ne  say,  750  ? 

Mr.  Lohnes.  750  miles. 

By  Mr.  Lohnes: 

Q.  And  as  an  engineer  do  you  consider 
that  sufficiently  separated  to  enable  those  two 
stations  to  operate  with  freedom  of  inter¬ 
ference  at  their  respective  millivolt  lines? 
A.  No;  I  would  expect  some  interference 
within  the  1  millivolt  line. 

Q.  And  you  wrould  still  say  then,  would 
you,  that  the  tw^o  stations,  namely,  Superior 
and  Pittsburgh,  could  have  5  kilowatts  at 
night  without  materially  damaging  one  an¬ 
other?  A.  Certainly,  by  proper  antenna 
design  (R.  82). 

*  *  *  *  * 

By  Mr.  Sutton  : 

Q.  Mr.  Lodge,  Mr.  Lohnes  asked  you 
some  questions  with  respect  to  the  operation 
of  WJAS  and  WEBC,  assuming  they  op¬ 
erate  under  the  same  conditions  under  which 
they  nowr  operate,  with  5  kilowatts,  would  or 
w^ould  not  the  point  at  winch  interference 
would  occur  remain  the  same  geographical 
point?  A.  If  the  antenna  design  were 
unchanged. 

The  Examiner.  If  the  what  ? 

The  Witness.  If  the  antenna  design  w*ere 
unchanged  and  each  station  increased  its 
power  in  like  amount.  I  wrould  not  expect 
the  interference  line  to  move  (R.  84). 

Paul  A.  DeMars,  a  qualified  expert  on  radio  engi¬ 
neering,  offered  as  a  witness  on  behalf  of  inter¬ 
vener,  testified: 
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“I  have  also  estimated  that  Station 
WEBC,  located  in  Superior,  Wisconsin, 
would  be  limited  to  its  0.7  millivolt  per  me¬ 
ter  contour  at  the  second  hour  aflier  sunset, 
and  to  the  1  millivolt  per  meter  contour  at  or 
after  midnight. 

“However,  WEBC  and  WJAS,  'separated 
by  approximately  750  miles,  mutually  limit 
each  other  to  the  2.6  millivolt  per  rpeter  serv¬ 
ice  at  the  second  hour  after  sunset,  and  3.8 
millivolts  per  meter  contour  for  midnight  or 
later,  using  the  same  sources  of  information, 
and  in  addition  assuming  that  ea^h  station 
radiates  200  millivolts  per  meter  at  one  mile 
for  1  kilowatt  of  power’7  (R.  121). 

George  C.  Davis,  Commission  radio  engineer  and 
a  qualified  expert,  offered  as  a  witness  oil  behalf  of 
the  Commission,  testified: 

“Station  WEBC,  if  operating  with  5  kilo¬ 
watts  at  night,  would  provide  or  Contribute 
objectionable  interference  to  the  jservice  of 
WATR,  but  that  would  be  less  thbn  the  in¬ 
terference  which  would  be  evident  from  the 
1  kilowatt  operation  of  WJAS”  (R.  133- 
134).  | 

The  uncontradicted  engineering  testimony  in  this 
case  shows : 

1.  The  intervener,  operating  as  proposed,  will 
not  contribute  objectionable  interference  to  appel¬ 
lant  on  appellant’s  existing  assignment. 

2.  The  intervener,  operating  as  proposed,  will  not 
contribute  objectionable  interference  to  appellant 
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if  appellant  is  eventually  authorized  to  operate  with 
5  kw  power  at  night. 

3.  The  appellant,  operating  on  its  present  assign¬ 
ment,  will  not  contribute  objectionable  interference 
to  intervener  operating  as  proposed. 

4.  The  appellant,  if  eventually  authorized  to 
operate  with  5  kw  power  at  night,  would  not  con¬ 
tribute  material  interference  to  intervener  operat¬ 
ing  as  proposed,  as  Station  WJAS,  operating  on  its 
present  assignment  (with  1  kw  power  at  night), 
would  contribute  a  greater  degree  of  interference 
and  would  thus  completely  mask  the  interference 
from  appellant.8 

In  brief,  therefore,  appellant '  s  contention  wholly 
fails,  because  Station  WJAS  at  present  contributes 
greater  interference  than  appellant  would  con¬ 
tribute  operating  as  presently  authorized  or  as  re¬ 
quested  in  its  application. 

B.  Appellant  has  been  afforded  due  process  of  law 

We  contend  that  as  the  appellant  has  no  appeal- 
able  interest  within  the  meaning  of  the  Act,  the 
appeal  should  be  dismissed  and  consequently  it  is 
unnecessary  to  consider  the  issues  presented  by 
appellant.  We  will  show,  nevertheless,  that  the 
Commission  has  committed  no  error  in  this 
proceeding. 

8  The  questions  of  interference  resulting  from  the  grant¬ 
ing  of  intervener's  application  are  fully  covered  in  the 
Commission's  brief  in  Pittsburgh  Radio  Supply  House 
(WJAS)  v.  Federal  Communications  Commission  (No. 
7024) . 


Appellant  claims  that  it  has  been  deprived  of  a 
fair  hearing  on  its  application  for  5  kw  p<j>wer7  un¬ 
limited  time,  because  of  the  grant  of  intervener’s 
application  herein.  This  argument  is  immediately 
and  effectively  answered  on  two  points:  (1)  Appel¬ 
lant  was  afforded  ample  notice  and  full  opportu¬ 
nity  to  be  heard  in  this  proceeding 9  and  (2)  appel¬ 
lant’s  application  for  5  kw,  unlimited  time  has  not 
been  refused  and  will  be  heard. 

A  few  days  after  appellant’s  application  for  5 
kw,  unlimited  time,  was  filed  the  Commission  for¬ 
warded  the  following  letter : 

June  l[L,  1935. 

Messrs.  Kirkland,  Fleming,  Green  & 
Martin,  j 

National  Press  Building , 

W ashington,  t).  C. 

Re :  File  No.  B4^ML-174 


(Attention — Mr.  Reed  T.  Rollo) 

i 

Gentlemen  :  An  examination  of  this  ap¬ 
plication  reveals  that  your  client  i^  request¬ 
ing  more  power  at  nighttime  on  th0  regional 
channel  than  is  permitted  by  Rule;  120.10 


9  Issue  No.  4  of  the  notice  of  hearing  in  this  case  reads  as 
follows : 

“Because  of  the  pendency  of  other  applications  with 
which  co7ifict  may  be  had  by  reason  of  interference,  i.  e., 
from  WCAP  (Bl-ML-230) ;  WJAS  (B^-MLr-303) ; 
WFAB  (Bl-ML-288) ;  1VDRC  (Bl-ML-316) ;  KTRH 
(B3-ML-298) ;  WEBC  (B4-MLr-174) ;  Harpld  Thomas 
(Bl-P-1275). 

10  Rule  120  is  set  forth  in  footnote  5,  ante,  p.  2. 
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This  matter  is  being  brought  to  your  at¬ 
tention  in  order  that  you  may  amend  the  ap¬ 
plication  to  accord  with  the  rule.  On  the 
other  hand  if  you  desire  to  prosecute  the 
application  in  its  present  form  you  should 
specifically  state  that  this  is  desired. 

Very  truly  yours, 

Herbert  L.  Pettey, 

Secretary . 

(R.  24) 

To  this  letter  counsel  for  appellant  made  the 
following  reply: 

June  14, 1935. 

Federal  Communications  Commission, 

Washington ,  D .  C. 

Re:  File  No.  B4-ML-174 

Gentlemen  :  I  am  in  receipt  of  the  Com¬ 
mission  ’s  letter  dated  June  11,1935,  concern¬ 
ing  the  above  numbered  application  of  Head 
of  the  Lakes  Broadcasting  Company 
(WEBC)  to  increase  the  nighttime  power 
of  Station  WEBC  from  1  kw.  to  5  kw.,  and 
the  fact  that  such  application  is  in  conflict 
with  Rule  120  in  that  it  requests  more  power 
than  is  permitted  under  that  rule. 

I  have  been  advised  by  my  client  to  prose¬ 
cute  the  application  to  hearing  and,  if  neces¬ 
sary,  to  present  testimony  at  such  hearing 
showing  that  the  regulation  above  referred 
to  should  be  amended  to  permit  the  use  of 
5  kw.  power  at  night  on  the  regional  fre¬ 
quency  1290  kc.  This  letter  may  therefore 
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i 

i 


be  accepted  as  indicating  our  desire  to  have 
the  application  retained  in  the  Commis¬ 
sion’s  tiles  for  action  in  its  present  form. 
Very  truly  yours, 

Arthur  W.  Scharfeld, 
Attorney  for  Head  of  the  Lakes 
Broadcasting  Company. 


AWS  :K 


(R.  25) 

Immediately  after  the  receipt  of  appellant’s  an¬ 
swer  the  Commission  took  the  following  jaction : 


Extract  from  Minutes  of  the 


Federal  Communications  Commission 

( Broadcast  Division ) 

i 

Minute  #  188. 

June  25, 1935, 10:  po  a.  m. 

Present :  Commissioners  Sykes,  Chair¬ 
man ;  Case,  and  Prall. 

i 

*  *  *  *  * 

i 

APPLICATIONS  DESIGNATED  FOR  HEARING 
*  *  *  *  * 

The  Broadcast  Division  set  the  (following 
application  for  hearing  to  be  healrd  before 
the  Division  with  other  applications  for  5 
kw  night  power ,  which  have  been  designated 
for  hearing,  but  which  have  no  date  set  at 
this  time : 

File  No. — B4-ML-174.  j 

Applicant. — Head  of  the  Lakes  Broad¬ 
casting  Co.,  Superior,  Wisconsin. 

Call  Letters. — WEBC. 
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Nature  of  Application. — Modification  of 
license  increase  night  time  power  from  1 
kw  to  5  kw. 

***** 


Herbert  L.  Pettey, 

Secretary . 

(R.  26) 


[Italics  supplied.] 

As  heretofore  pointed  out,  applications  for  the 
use  of  5  kw  at  night  filed  by  regional  stations  may 
not  be  granted  under  Rule  120.  Favorable  action 
on  such  applications  would  involve  amendment  of 
the  rule  and  a  change  of  policy  by  the  Commission. 
The  class  of  applications  involved,  therefore,  were 
set  to  be  heard  by  the  Broadcast  Division,  instead 
of  an  examiner,  in  view  of  the  provisions  of  Section 
409  (a)  of  the  Act  (48  Stat.  1096). 11 

The  question  of  the  use  of  5  kw  at  night  by  sta¬ 
tions  operating  on  regional  frequencies  is  one  of 
several  involved  in  Commission  allocation  policy. 


11 4tSec.  409  (a).  Any  member  or  examiner  of  the  Com¬ 
mission,  or  the  director  of  any  division,  when  duly  desig¬ 
nated  by  the  Commission,  for  such  purpose,  may  hold  hear¬ 
ings,  sign  and  issue  subpenas,  administer  oaths,  examine 
witnesses,  and  receive  evidence  at  any  place  in  the  United 
States,  designated  by  the  Commission;  except  that  in  the 
administration  of  title  III  an  examiner  may  not  be  author- 
ized  to  exercise  such  powers  with  respect  to  a  matter  in¬ 
volving  (1)  a  change  of  policy  by  the  Commission,  (2)  the 
revocation  of  a  station  license,  (3)  new  devices  or  develop¬ 
ments  in  radio,  or  (4)  a  new  kind  of  use  of  frequencies. 
In  all  cases  heard  bv  an  examiner  the  Commission  shall  hear 
oral  arguments  on  request  of  either  party.” 


i 


After  the  filing  of  appellant ’s  application,  but  prior 
to  the  hearing  herein,  the  Commission  called  a  gen¬ 
eral  hearing  on  the  subject  of  frequency:  alloca¬ 
tion.1'  The  Commission  heard  extensive  testimony 
offered  on  behalf  of  the  diverse  interests,  and  has 
given  most  careful  consideration  thereto  in  the  light 
of  the  general  public  interest.  Thus  far  the  Com¬ 
mission  has  not  found  that  the  public  interest,  con¬ 
venience,  and  necessity  would  be  served  by  changing 


Rule  120. 

Subsequent  to  the  general  hearing  referred  to 
above,  the  hearing  on  intervener’s  application  was 
held  (January  18,  1937).  Appellant  was  joined  as 
a  respondent  to  show  whether  its  interests  might  be 
affected.  When  the  hearing  was  called  counsel  for 
appellant  was  listed  as  “ Present”  (R.  60).  He 

1 -  Docket  Xo.  4063,  Informal  Engineering  Hearing  of  Oc¬ 
tober  5.  1936.  The  first  paragraph  of  the  hearing  notice 


states : 

‘"Notice  is  hereby  given  of  an  informal  hearing  before  the 
Broadcast  Division  of  this  Commission,  to  be  held  in  the 
offices  of  the  Commission  at  Washington,  I).  C.,  beginning 
at  10  A.  M.,  October  5,  1936.  for  the  purpose  of  determining 
what  principles  should  guide  the  Commission  iiji  matters 
relating  to  or  affecting  the  allocation  of  frequencies  and  the 
prevention  of  interference  in  the  band  550-1600  kc,  and,  in 
particular,  what  changes,  if  any,  should  be  made  in  the 
Commission’s  existing  regulations  or  in  the  standards  here¬ 
tofore  applied  by  it  and  its  Engineering  Department,  in 
order  to  give  effect  to  those  principles.” 

The  hearing  notice  and  explanatory  press  releas^  are  dis¬ 
cussed  in  detail  in  the  Commission  brief  in  Pittsburgh  Radio 
Supply  House  (WJAS)  v.  Federal  Communications  Com¬ 
mission  (Xo.  70*24). 
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was  then  reported  as  missing  and  a  five-minute  re¬ 
cess  was  taken  to  await  his  return  (R.  60).  The 
record  does  not  indicate  that  he  returned.  We 
have  shown  above  the  evidence  is  void  of  any  sug¬ 
gestion  that  the  appellant  will  suffer  financial  or 
economic  damage  by  the  grant  herein,  or  that  it  will 
receive  objectionable  interference  or  contribute 
material  objectionable  interference  to  the  inter¬ 
vener. 

We  submit  that  the  appellant  was  afforded  a 
full  and  fair  hearing  in  this  proceeding,  and  that 
the  record  shows  its  application  for  5  kw  night 
will  be  heard  when  the  Commission  is  prepared  to 
consider  all  pending  applications  for  amendment 
of  Rule  120  to  allow  5  kw  operation  at  night.  The 
Commission  has  not  been  advised  by  appellant  that 
it  desires  to  be  heard  in  advance  of  the  hearing 
aforesaid . 

C.  Appellant  may  not  maintain  an  appeal  on  the  ground 
that  a  grant  in  conformity  with  an  existing  regulation 
constitutes  an  obstacle  to  its  request  for  increased 
power  in  violation  of  said  regulation 

Reduced  to  its  final  component  the  contention  of 
appellant  is  that  the  Commission's  action  in  grant¬ 
ing  intervener's  application  constitutes  an  “ob¬ 
stacle”  to  appellant’s  eventual  use  of  5  kw  unlim¬ 
ited  time.  We  have  alreadv  shown  intervener  will 
not  interfere  with  appellant,  and  that  appellant 
will  not  interfere  with  intervener,  even  though  op¬ 
erating  with  5  kw  unlimited  time.  We  will  now 
consider  the  legal  aspects  of  appellant’s  contention. 
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If  the  principle  contended  for  by  appellant  is 
approved,  we  respectfully  submit  that  one  of  the 
major  functions  delegated  to  the  Commission  by 
Congress — the  licensing  power — will  be  unlawfully 
curtailed.  Stations  now  operating  on  the  various 
classes  of  frequencies  could  prevent  the  licensing 
of  other  stations  on  the  same  frequencies  by  the 
simple  expediency  of  filing  applications  for  in¬ 
creased  facilities.  Indeed,  to  parallel  thb  facts  in 
this  case,  the  power  of  the  Commission  £0  license 
new  stations  could  be  destroyed  or  held  inj  abeyance 
bv  merelv  seeking  an  amendment  to  the  existing 
regulations  allocating  classes  of  frequencies. 

Appellant  is  now  using  the  maximum  i  power  at 
present  authorized  by  Rule  120.  The  Commission 
has  granted  intervener  a  permit  to  use  the  mini¬ 
mum  power  authorized  by  Rule  120.  Rule  120  was 
adopted  pursuant  to  a  lawful  grant  of  jpower  by 
Congress  13  and  it  has  the  force  of  a  law  ( United 
States  v.  Grimaud,  220  U.  S.  506  (1911)).  The 

regulation  may  be  attacked  as  not  carrying  into 
_ _ 

i 

13  “Except  as  otherwise  provided  in  this  Act,  the  Commis¬ 
sion  from  time  to  time,  as  public  convenience,  (interest,  or 
necessity  requires,  shall — 

(a)  Classify  radio  stations; 

(b)  Prescribe  the  nature  of  the  service  to  be  tendered  by 
each  class  of  licensed  stations  and  each  station  j  within  any 
class ; 

(c)  Assign  bands  of  frequencies  to  the  varioiis  classes  of 
stations,  and  assign  frequencies  for  each  individual  station 
and  determine  the  power  which  each  station  sliall  use  and 
the  time  during  which  it  may  operate ; 

(d)  Determine  the  location  of  classes  of  stations  or  indi¬ 
vidual  stations ;  *  *  *”  (4S  Stat.  1082). 
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effect  the  will  of  Congress  as  expressed  by  the  Stat¬ 
ute  (Miller  v.  United  States ,  294  U.  S.  435  (1935)) 
or  on  the  ground  that  it  is  unreasonable  (Interna¬ 
tional  R.  Co.  v.  Davidson ,  257  U.  S.  506, 514  (1922) ). 
But  no  attack  has  been  made  upon  the  validity  or 
reasonableness  of  Rule  120. 

Section  303  (f)  of  the  Act  (48  Stat.  1082) 14  pro¬ 
vides  that  the  facilities  of  an  existing  station  shall 
not  be  changed  by  the  Commission  without  the  sta¬ 
tion’s  consent,  unless  after  a  public  hearing  the 
Commission  shall  determine  that  the  change  would 
serve  the  public  interest.  On  the  other  hand,  how¬ 
ever,  an  existing  station  may  not  require  the  Com¬ 
mission  to  change  its  reasonable  regulations  (which 
delimit  the  station’s  operating  rights).  The  exer¬ 
cise  of  the  rule-making  function  does  not  require 
hearings  in  the  course  of  the  establishment  of  stand¬ 
ards  (Buttfield  v.  Stranahan,  192  U.  S.  470,  497 
(1904)). 15  It  is  clear ,  therefore ,  that  appellant 

14ii(f)  Make  such  regulations  not  inconsistent  with  law 
as  it  may  deem  necessary  to  prevent  interference  between 
stations  and  to  carry  out  the  provisions  of  this  Act:  Pro¬ 
vided,  however ,  That  changes  in  the  frequencies,  authorized 
power,  or  in  the  times  of  operation  of  any  station  shall  not 
be  made  without  the  consent  of  the  station  licensee  unless, 
after  a  public  hearing,  the  Commission  shall  determine  that 
such  changes  will  promote  public  convenience  or  interest  or 
will  serve  public  necessity,  or  the  provisions  of  this  Act  will 
be  more  fully  complied  with 

13  “In  exercising  the  quasi-legislative  function,  i.  e.,  in 
promulgating  regulations  governing  a  certain  subject  mat¬ 
ter,  the  administrative  official  may  be  expected  naturally  to 
conform  to  the  sort  of  procedure  which  has  been  found  best 
adapted  to  the  making  of  legislation.  Preliminary  hear- 


may  not  demand  as  of  right  a  hearing  on  cl  petition, 
request,  or  application  to  change  the  Commission’s 
regulations  so  as  to  enlarge  its  own  facilities.  (In 
this  connection  it  should  be  observed,  however,  that 
the  Commission  has  set  appellant’s  application  for 
hearing,  and  that  it  afforded  all  licensees  gu  oppor¬ 
tunity  to  present  their  views  at  the  engineering 
hearing  of  October  5, 1936  (see  note  12,  aiite).) 

Appellant ’s  contention  that  the  Commission  erred 
in  not  making  a  finding  in  its  decision  in;  this  case 
as  to  the  effect  of  5  kw  operation  at  night  must  fall, 
therefore,  because  such  a  finding  must  await  amend¬ 
ment  of  the  rule  and  the  taking  of  testimony  on  an 
application  in  conformity  therewith. 

D.  The  Commission  has  full  control  over  I  its  orders 
granting  or  refusing  applications  for  broadcasting 
facilities  prior  to  the  taking  of  a  lawful  appeal,  or 
prior  to  the  lapse  of  the  appeal  period 

This  point  has  been  fully  discussed  in  the  Com¬ 
mission  brief  in  Intermountain  Broadcasting  Cor - 

i 

poration  v.  Federal  Communications  Commission, 
(No.  7025).  The  Commission’s  argument  in  that 
brief  is  by  this  reference  made  a  part  hereof.  We 

i 

ings  may  be  held  in  cases  where  this  is  practicable  (they 
may  even  be  required  by  statute),  but  they  will  ifesemble  the 
sort  of  hearing  held  before  a  Senate  or  Hous^  committee 
rather  than  judicial  proceedings,  with  respect  to  both  pro¬ 
cedure  and  legal  effect.  When  a  regulation  is  adopted,  it  is 
not  to  be  expected  that  its  wisdom  or  expediency  will  be 
subject  to  direct  challenge  in  the  courts  (although  it  may 
be  reviewed  by  a  superior  administrative  tribunal),  but  its 
validity  both  under  the  Constitution  and  under  t^he  enabling 
statute  may  be  tested  when  it  is  applied  to  an  individual  in 
a  later  quasi- judicial  proceeding.”  (58  A.  B.  A.  Rep.  407, 
410-414.) 
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respectfully  submit  that  the  Commission  has  full 
control  over  its  orders  prior  to  the  taking  of  a  law¬ 
ful  appeal  or  prior  to  the  lapse  of  the  appeal  period. 

IV.  CONCLUSION 

We  respectfully  submit,  therefore,  that — 

(1)  Appellant  has  no  appealable  interest,  as  (a) 
it  has  had  no  application  denied,  and  (b)  it  has  not 
.shown  that  any  action  of  the  Commission  ag¬ 
grieved  or  otherwise  adversely  affected  its  interests, 
and  consequently  the  appeal  should  be  dismissed; 

(2)  The  Commission  did  not  err  in  granting  in¬ 
tervener’s  application,  after  first  denying  it  on 
the  same  day,  as  it  has  full  control  over  its  orders 
until  an  appeal  is  taken  or  until  the  appeal  period 
has  expired ;  and 

(3)  Even  if  appellant  had  an  appealable  interest 
(which  we  deny),  the  Commission’s  decision  should 
be  affirmed,  as  the  Commission  committed  no  error, 
and  the  findings  of  the  Commission  upon  which 
the  grant  is  based  are  fullv  sustained  bv  the  evi- 
dence. 

Federal  Communications  Commission, 

By - 

Hampson  Gary,  General  Counsel. 

George  B.  Porter, 

Assistant  General  Counsel. 

Fanney  Neyman,  Assistant  Counsel. 

Andrew  G.  Haley,  Assistant  Counsel. 
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IN  THE 


{Bmteti  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  7027. 


Head  of  the  Lakes  Broadcasting  Company!  (WEBC), 

Appellant, 

I 

v. 

Federal  Communications  Commission,  Appellee, 
The  WATR  Company,  Incorporated,  Intervener. 


BRIEF  ON  BEHALF  OF  INTERVENER,  THE 
WATR  COMPANY,  INCOPORATllD. 


This  is  an  appeal  from  an  order  of  the  (pommission 
dated  July  6,  1937,  granting  WATR  the  right  to  install 
a  directional  antenna,  to  change  its  frequency  from 
1190  kc  to  1290  kc,  to  increase  its  power  ijrom  100  to 
250  watts,  and  to  change  its  hours  of  operation  from 
limited  to  unlimited  time.  Three  appeals  were  taken 
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from  that  order,  namely,  Docket  No.  7024,  Pittsburgh 
Radio  Supply  House  (WJAS),  Appellant;  Docket 
No.  7025,  Intermountain  Broadcasting  Corporation 
(KDYL),  Appellant;  Docket  No.  7027,  Head  of  the 
Lakes  Broadcasting  Company  (WEBC),  Appellant. 
Since  there  is  only  one  record,  the  three  cases  were 
combined  and  printed  in  one  transcript  of  record  in 
this  court. 

This  case  involves  in  principle  the  same  questions 
which  are  discussed  in  the  brief  of  WATR  filed  this 
day  in  Docket  No.  7024,  Pittsburgh  Radio  Supply 
House  (WJAS),  Appellant,  v.  Federal  Communica¬ 
tions  Commission,  Appellee. 

Head  of  the  Lakes  Broadcasting  Company,  licensee 
of  radio  Station  WEBC,  is  located  at  Duluth,  Minne¬ 
sota.  At  the  time  of  the  hearing,  Station  WEBC  was 
operating  on  the  frequency  of  1290  kc  with  1  kw  power 
nighttime,  and  5  kw  local  sunset  at  Duluth,  Minnesota. 
It  had  asked  the  Commission  to  amend  its  regulations 
to  permit  the  station  to  operate  with  a  power  of  5  kw 
night.  That  application  is  in  the  same  category  as  a 
similar  application  by  WJAS  and  fully  discussed  in 
WATR’s  brief,  filed  this  day  in  Docket  No.  7024. 

There  is  this  difference  between  WJAS  and  WEBC. 
Both  stations  were  given  the  opportunity  to  participate 
in  the  hearing  on  the  WATR  application.  WEBC  did 
not  avail  itself  of  this  opportunity.  It  called  no  wit¬ 
nesses  and  introduced  no  evidence.  Neither  did  it 
participate  in  the  examination  of  witnesses.  It  did 
not  file  any  exceptions  to  the  Examiner’s  report  and 
has  done  nothing  before  the  Commission  to  protect 
any  rights  which  it  now  claims  w^ere  violated  by  the 
Commission.  It  is  now  bound  by  the  record  and  that 
record  does  not  contain  one  scintilla  of  evidence  to 
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show  that  WEBC  is  or  can  be  in  any  way  ajffected  by 
the  WATR  grant. 

There  is  nothing  in  the  record  which  justifies  WEBC 
in  maintaining  this  appeal.  It  has  not  had  ah  applica¬ 
tion  denied  by  the  Commission  and  there  is  nothing  in 
the  record  which  shows  that  it  has  any  economic  or 
financial  interest  in  the  Waterbury  area  wljich  is  af¬ 
fected  by  the  grant  to  WATR.  Therefore,  finder  Sec¬ 
tion  402  (b)  of  the  Act,  its  appeal  should  be  dismissed. 

Except  for  the  distinctions  herein  pointed  out,  the 
intervener  prays  that  the  brief  this  day  filed  in  Docket 
No.  7024,  Pittsburgh  Radio  Supply  House  (WJAS), 
be  read  and  considered  as  its  brief  and  argument  in 
this  case. 

CONCLUSION. 

j 

In  conclusion,  it  is  respectfully  submitted  that  the 
appellant  has  no  appealable  interest  under  Section 
402  (b)  of  the  Act  and  intervener  accordingly  prays 
that  the  Commission  be  affirmed  and  this  appeal  be  dis¬ 
missed. 

Respectfully  submitted,  i 

i 

H.  L.  Lohnes, 

H.  L.  McCormick, 

Attorneys  for  Intervener , 
The  WATR  Company , 
Incorporated. 

H.  L.  Lohnes, 

H.  L.  McCormick, 

Munsey  Building, 

Washington,  D.  C. 

Attorneys  for  Intervener , 

The  WATR  Company ,  Incorporated. 
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